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L IDENTITY OF PETITIONER
-Kitsap County Deputy Sheriff’s Guild is the Petitioner.

1L COURT OF APPEALS DECISION
The Guild seeks review of Kitsap County Deputy Sherriff’s Guild

v. Kitsap County, No, 34321-5-I1, published at 165 P.3d 1266 (2007).

III. ISSUES PRESENTED FOR REVIEW

The Guild presents the following issues:!

1. Whether a final and binding labor arbitration award should be
reviewed on the merits by a court to determine if the arbitrator
adopted an appropriate remedy?

2. Whether a final and binding labor arbitration award
reinstating a terminated deputy sheriff to employment should be set
-aside by a court on grounds that the award violated public policy -
because the misconduct that resulted in the termination included
allegations of untruthfulness?

3.  Whether an arbitration award reinstating an employee to
employment subject to a fitness for duty examination prior to return to
duty is violated when the employer refuses to reinstate the employee to
a pay status?

IV. STATEMENT OF THE CASE
This case concerns the Court of Appeals reversal of a Pierce
County Superior Court order enforcing a labor arbitration decision. A
copy of the arbitration decision is attached as Appendix C.
Brian LaFrance was a good, ldng term Kitsap County Deputy
Sheriff who began having performance issues.> Over time LaFrance

developed psychological problems that interfered with work including

! Issues 1 and 2 were addressedl by the Court of Appeals but it did not reach Issue 3,
2 Appendix C at 7-8. (CP 1214-15).
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obsession anii paranoia.’ Much of LaFrance’s obsession and paranoia
involved his immediate supervisor, Lt. James Harris,* who he suspected
was engaged in criminal activity.”  Harris had a personal “relationship”
with a prostitﬁte employed at Roxanne’s “escort service.”® Not all
LaFrance’s paranoia lacked a reality basis: Harris had, in fact, at one
point lifted an investigative file concerning Roxanne’s from the Sheriff's
property room and singled out LaFrance for harsh treatment.’

Hﬁrris ultimately resigned from the Department after being
investigated for selling stolen pré)pf:rty,8 but not before he effectively
recommended LaFrance’s discharge. LaFrance faced a number of
workplace investigations inifiated by Harris.” LaFrance was terminated in
November 2001.° The County alleged a number of instances of poor
performance and then later added allegations of untruthfulness."!

12 David Gaba was selected as

The Guild. grieved the discharge.
atbitrator. After a hearing, Gaba concluded that the allegations had a
factual basis but that the discipline was too harsh, setting it aside in favor

of a written warning.”® Gaba rejected the County’s claim that LaFrance

* Id. at 9-12. (CP 1216-1219).
*Id. at 12. (CP 1219).
1

S Id. at 41 (CP 1248).

7 Id. at 41-42. (CP 1248-49).

8 1d. at 41. (CP 1248).

° Id. at 8-17. (CP 1215-1224),
14 at22. (CP 1229).

U 1d. at 29-30. (CP 1236-1237).
2 1d. at 26. (CP 1233).

B 1d. at47. (CP 1254).
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had intentionally lied during the investigation. Gaba described LaFrance’s
as “evasive, erratic and confused”™ but not deliberately deceptive:

It is fair to note that reasonable minds could differ as to the
interpretation of Deputy LaFrance’s behavior; for instance what the
employer describes as the grievant “dodging, equivocal and double-
tongued responses to questions about case reports, property and
evidence” during the hearing could also be described as the
wandering incoherent answers of an obviously ill ex-employee.”’

Gaba also found that the County had not uniformly treated untruthfulness
as a terminable offense.’® Gaba ruled that the County had contributed to
the situnation by failing to address obvious mental health ,issues.lr" He
rescinded the termination and ordered that LaFrance be allowed to return
to full duty upon passing a fitness e.xamin‘a’cion.Is

By the parties labor agreement, the arbitration was to be “final and
binding,”™® but the County refused to reinstate LaFrance. The Guild filed
suit in Pierce County Superior Court claiming breach of contract. The

-Guild asserted that LaFrance was entitled to a return to eniployment status
with pay and that the fitness examination only served the purpose of
whether LaFrance could return to active road deputy duty.’ While that
suit was pending, LaFrance passed a fitness examination”! The County

then returned him to duty as a road deputy®® but shortly thereafter filed its

" 1d. at 21. (CP 1228).

3 1d. at 44, 1. 75. (CP 1251).
16 1d. at 40 (CP 1247).

7 Id. at 44-45, (CP 1251-52).
18 1d. at 46. (CP 1253).

¥ 14, at 1 (CP 1208).

2 CPp 3.7,

2L Ccp 1119 q12.

# CP 1139 q13.
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legal action; a Writ of Certiorari, claiming that the arbitration decision was
illggal and void.

Both parties filed cross motions for summary judgment.?* The
County presented new declarations never presented to Gaba, claiming that
due to Maryland v. Brady” and the finding of untruthfulness,?® LaFrance
could not be reinstated. The Honorable John McCarthy dismissed both
claims, finding the arbitration award valid but holding that the County
owed LaFrance no back pay prior to the finding of fitness for duty.’

The County then appealed to the Court of Appeals, Division II and
- the Guild cross-appealed. The court reversed, finding that reinstatement
of LaFrance violated “public policy.” The decision was originally ordered
to be unpublished but afce_r the court received four separéte motions to
publish referencing the significant and precedential impact of the decision,

8 The Guild moved for reconsideration which was

it ordered publication.?
denied. It now files this Petition for Review.
V. ARGUMENT
A. . Summary of Argument
This Court should accept review of this matter because it involves

numerous important questions of public sector labor law with statewide

impact. The statewide impact is well documented by the successful

B See CP 1122.

% CP 1119-35, 1454-69.

» 373 U.8. 83 (1963).

% CP 1139-40 ]14-17.

21 CP 1560-63, 1586-87.
3See Appendix D through G.
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motions for publication brought by various statewide prosecutor
organizations which are attached in the Appendices D, E, F and G.

This Court has firmly ruled that labor arbitration decisions
contracted by the parties to be “final and binding” are to be treated as
“final and binding” so that courts do not become involved in a re-
examination of the merits. This deference also extends to recognizing the
broad remedial authority of arbitrators.

The Guild submits this principle was not followed by the Court of
Appeals. The court set aside this decision citing “public policy” as the.
basis. No Washington labor arbitration decision has ever been side aside
on grounds of public policy. The Guild does not challenge the notion that
public policy might in a rare case be warrant setting aside a labor
arbitration award. The Guild’s challenge is that the Court of Appeals, in
adopting this exception for the first time in Washington, adoptéd itin a
- manner substantially broader than recognized in the extrajurisdictional
case law.

In this ca'se, the Court of Appeals found the arbitrator’s order of
reinstatement violated public policy beéause untruthfulness aliegations
had been sustained. This is problematic for a number of reasons: 1) The
dgcision appears to adopt a per se standard regarding truthfulness that
denies an arbitrator discretion to consider the nature, the context or

mitigating factors involved in the statements; 2) The decision forces upon

PETITION FOR REVIEW- 5 -



public sector entities around the state a new standard punishment for
truthfulness infractions not in accord with current practice or cognizant of
principles of human nature; 3) The decision opens the door for a flood of
litigation in public sector discipline cases in which losing public entities
take a second bite at the apple in court.

This Guild also asks the Court to review another troubling aspect
- .of the decision — its failure to apprqpriately weigh disability law
mandates. In this case the arbitrator set asidé the termination in part
because the employee was -disabled. The County’s conduct had
. aggravated the disability so reinstatement was a just, equitable and
sensible result.

B. This Court should accept Review Because the Court of
Appeals Decision deviates from the Standard Adopted
by this Court for extending a high degree of deference
to Labor Arbitration Decisions.

1. The Court of Appeals deviated from this Court’s
directive in Clark County PUD v, Wilkinson not
to review the merits of a labor arbitration
decision.

Federal law has long recognized since the “Steelworker Trilogy”
the presumptive validity of arbitration awards:

The refusal of courts to review the merits of an arbitration award
is the proper approach to arbitration under collective bargaining
agreements. The federal policy of settling labor disputes by
arbitration would be undermined if courts had the final say on the
merits of the awards.”

% United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).

PETITION FOR REVIEW- 6 -



Washington courts have consistently followed the “Steelworker
Trilogy.”  This position was most recently explained by the State
Supreme Court in Clark County PUD v. Wilkinson™ in overturning a
decision of the Court of Appeals which assessed the merits of an
arbitrator’s decision.®®. In overturning the Court of Appeals, this Court
restated its long-established acceptance of the Steelwquers Trilogy:
“When reviewing an arbitration proceeding, an appellate court does not
reach the merits of the case. The common law arbitration standard,
applicable when judicial review is sought outside of any statutory scheme
or any provision in the parties' agreement, requires this extremely limited
review.” 2
Clark County P.UD., in giving. presumptive validity to the
arbitration process, is consistent with previous Washington decisioﬁs

adopting the Steelworkers Trilogy including this Court’s decision in

Peninsula School District v. Public School Employees:*

Although it is the court's duty to determine whether the parties
have agreed to arbitrate a particular dispute, the court cannot
decide the merits of the controversy, but may determine only
whether the grievant has made a claim which on its face is
governed by the contract. (2) An order to arbitrate should not
be denied unless it may be said with positive assurance the

30 150 Wn, 2d 237, 76 P3d. 248 (2003).

3 1d. at 250-51. ' A

32 Jd. at 245 (emphasis supplied).

%130 Wn. 2d 401, 413-14, 924 P.2d 13 (1996) (quoting Council of County & City
Employees v. Spokane County, 32 Wn. App. 422, 424-25, 647 P.2d 1058 (1982).
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arbitration clause is not susceptible of an interpretation that
covers the asserted dispute. Doubts should be resolved in favor
of coverage. (3) There is a strong presumption in favor of
arbitrability; all questions upon which the parties disagree are
presumed to be within the arbitration provisions unless negated
expressly or by clear implication.

~ The Court of Appeals erred by second guessing the arbitrator and
imposing its own view of whether the discharge decision was for “just
cause.” Such a review of the merits of the arbitration decision is precisely

what this Court ruled in Clark County PUD was not to occur,

2. The Court of Appeals deviated from case law
that confers arbitrators with bread remedial
authority. '

While never recognized in Washington law, there is a body of
extrajurisdictional case 1a§v that recognizes a very natrow exceptioﬁ to the
‘principle of deference: Arbitration awards involving reinstatement can be
set aside when reinstatement would violate public policy. Although this
judicial authority has never been exercised in Washington, the Guild’s
Petition to this Court is not based upon the fact that the Court of Appeals
recognized this exception; it is based on how they applied it.
Washington courts have consistently recognizéd that an arbitrator-
must have broad authority to grant remedies for the breach of the contract.
~ As stated by the Court of Appeals, bivision Il in IAFF v. City of Easco,34
the authority of an arbitrator to decide the merits of a dispute includes

- broad authority to issue an appropriate remedy:

PETITION FOR REVIEW- 8 -



Consistent with this [Steelworkers Trilogy] policy,
Washington decisions allow arbitrators wide latitude in
fashioning awards. Endicott Educ. Ass'n v. Endicott Sch. Dist.
308, 43 Wn. App. 392, 394-95, 717 P.2d 763 (1986); see North
Beach Educ. Ass'n v. North Beach Sch. Dist. 64, 31 Wn. App.
77, 85-86, 639 P.2d 821 (1982).%
And the Court of Appeals Division II has itself previously concluded:
The arbitrator must fashion a remedy appropriate with the
seriousness of the contractual violation and the
circumstances....-We...decline to limit the remedies available
to the arbitrator, but note that his limits are only those of his
creativity - subject to the bounds of [the law]... and the
negotiated contract,*®
Admittedly, the arbitrator’s remedial authority is not limitless. It
must be based on the four corners of the contract. Courts in other
jurisdictions have not enforced an award when the remedy issued would
violate public policy. But given the présumptive validity accorded labor
- arbitration decisions, this public policy exemption is very narrow.
No previous Washington published decision has ever set aside a
labor arbitration decision on grounds of public policy. Tn IBEW Local 77
v. Grays Harbor PUD,” the court stated in dicta that “public policy isa
ground for refusing to enforce a collective bargaining agreement,” but it
_ did not define the exception.
The Court of Appeals erred here by failing to recognize that any

public policy exception should be exceedingly narrow. At the outset the

3 53 Wn. App. 547, 768 P.2d 524 (1989).
%5 53 Wn. App. at 550.
% North Beach Educ. Ass’n, 31 Wn. App. at 85-86.
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Court of Appeals accﬁrately summarized the public policy standard
defined in federal case law: “If the contract as interpre;fed by an arbitrator
violates some explicit, Well-deﬁned, and dominant public policy, we are
not required to enforce it.”*®*  But the Court of Appeals erred in not
recognizing the parameters of the exception. Federal case law makes
clear:

* The standard involves not an assessment of the general public
interest but instead whether there exists a mandate in public
policy found explicitly in case law or statute;

e  The public policy statement must be unambiguous and clear;

* - The role of the court in a discipline case is not to consider the
public policy involved in determining whether the discipline
was for cause but is solely to consider whether an arbitrator,
once having found no just cause and ordering reinstatement,
that the reinstatement order itself would violate public policy.

The public policy excéption és stated by the U.S. Supreme Court
“is to be ascertained “by reference to the laws and legal precedents and not
from generalv considerations of supposed public interests,’”*’ Applying
the Supreme Court’s mandate, the Ninth Circuit rejected an employer’s
claim that public policy prohibited the reinstatement of a careless

mechanic, as it was illegal to operate a vehicle in an unsafe condition*’

57 40 Wn.App 61, 696 P2d. 1264 (1985).
38 Appendix A at 9.
*®W.R. Grace & Co. v. Rubber Workers Local 75, 461 U.S. 757, 766 (1983) (quoting
Muschanv v. United States, 324 U.S. 49, 66 (1945)).
* Stead Motors v. Machinists Lodge, 1173, 886 F.2d 1200 (9th Cir. 1989).
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The Ninth Circuit stated such a claim exemplified a “general consideration
of supposed public interests” and “represent[s] precisely what Misco and
Grace tell us is insufficient to form an ‘explicit well defined and
dominant’ public policy.”*!

The need for ﬁublic policy to be unambiguous has been reiterated
several times by the U.S. Supreme Court. In each case in which the Court
stressed this point as it reaffirmed the arbitrator’s award, indicating that it
is rare for a public policy to fit this narrow requirement.> Courts &o not
reassess “just cause.” As the U.S. Supreme Court explicitly stated, the.
question before a court is not “whether [the emi:loyee’s misconduct]
violates public policy, but wheﬂl;ar the agreement to reinstate him does
s0.”#

In short, the public policy exception to the enforcement of
arbitration awards is extremely narrow. The Guild has found ro
Washington case in which a labor arbitration decision was set aside on
grounds of “public policy.” Courts in other jurisdictions have
occasionaliy set aside arbitration reinstatements, but that infrequency
demonstrates how truly narrow the 'public policy exception.

The narrow judicial role is exemplified by a recent decision by the

Oregon Supreme Court with some strong parallels to the current case. In

1 Stead Motors, 86 F.2d at 1216,

PETITION FOR REVIEW- 11 -



Washington County Police Officers Association v. Washington County,*

the court addressed whether public policy barred enforcement of an
arbitrator’s award that reinstated of a law enforcement officer who had
tested positive on a drug test for r_ﬁarijuana énd'had also had lied about his
drug usage:

Thus, the enforceability of the arbitrator's award does not turn
on whether the employee's purchase and personal use of
marijuana or being dishonest about it in response to the
positive drug test violated some public policy. The proper
inquiry, instead, is whether the award itself complies with the
specified kind of public policy requirements, In other words,
does an award ordering reinstatement of an employee who has
purchased and used marijuana and then been dishonest about it

- fail to comply with some public policy requirements that are
clearly defined in the statute or judicial decision? If the
reinstatement fails to comply with public policy requirements
in that way, then it is unenforceable.*

The court concluded that a general public policy against the drugs did not
create a bar to enforcement because only the most clearly defined public
policies that would prohibit reinstatement could bar enforcement.

On remand the Oregon Court of Appeals, rejected the employer’s
claim that reinstatement of a dishonest officer was barred by public policy:
Again, the precise question (in light of the Supreme Court's
treatment of the drug-use question) is not whether public policy

dictates that public safety officers should be honest. Rather, it .

is this: Does some statute or judicial opinion "outline,
characterize, or delimit a public policy" against reinstating a

2 w.R. Grace 461 U.S.757; United Paperworkers Int’l Union v. Misco, 484 U.S. 29
(1987); Eastern Assoc. Coal Corp.,531U.S. 57. '
531 U.S. at 62-63.

* 335 Ore. 198, 63 P.3d 1167 (2003).
335 Ore. at 205.
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police officer whom an investigation has found to be, and who
has admitted to having been, dishonest but who has not been
convicted of dishonesty... "in such a way as to leave no serious
doubt or question respecting the content or import of that
policy"? 335 Ore. at 205-06. The county has suggested no such
statute or judicial decision, and we cannot find one. We
therefore affirm [the reinstatement]. #

The Court of Appeals in this case erred by substituting its
judgment about the alleged misconduct. The appropriate question is not
whether there was misconduct that members of the larger public might
find offensive. The arbitrator weighs the just cause factors which include
an assessment of the nature of the infraction—including all the
circumstances and mitigating factors—and the appropriate penalty for
such an infraction. The public policy exemption is only to bé invoked if
there is sorﬁc public policy expressly gr;Junded in law that bars
reinstatement. Review in this case is needed to évoid a flood of challenges
based on the Court of Appeals overbroad public policy standard.

C. This Court Should Accept Review Because it Involves
Questions of Substantial Public Interest.

1. This case involves the important question of the
extent to which final and binding public sector
labor arbitration decisions are treated as final
and binding, o :

In this case, the County relitigated a final arbitration award in the
courts, presenting new evidence never presented in arbitration. By

allowing the Cou.ﬁty a second bite at the apple, the Court of Appeals

% 87 Ore. App. 686,791, 69 P.3d 767 (2003).
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undermined the important policy of finality in labor decisions — precisely
what this Court had warned it about in Clark County PUD.*

After facing t1.1e reinstatement of LaFrance, the County challenged
the award in Superior Court, claiming for the first time that criminal
discovery rules barred LaFrance’s reinstatement.”®  But questions as to
fitness for duty and qualifications should not be decided in court; the
pafzies have agreed that questions of “just cause” and other tenure issues
must be submitted to an arbitrator. Whether Brady disclosure
requirements might affect LaFrance’s tenure must be referred to the
confract arbitration process and subject to a full and coniplete hearing,
including the right of cross-examination.

This case demonstrates exactly how important it is that arbitration
decisions be treated as final and binding. Focusing on certain aspects of
the evidence (including, apparently, the County’s after-the-fact
Declarations), the Court of Appeals appeared to have misunderstood thé
actﬁal arbitration findings. The Court of Appeals found that “LaFrance’s
proven. record of dishonesty prevents h1m from useful .service as a law
enforcement officer™ but in faci, the Arbitrator did not find that

LaFrance intentionally lied,

#7150 Wn. 2d 237, 246 (2003). )
“ CP 1139-40, 114-17. (Declaration of Dennis Bonneville in Support of Motion to
Present After Arising Counterclaims states that Undersheriff Bonneville did not pursue
yotential untruthfulness until LaFrance had already returned to work.)

g Appendix A at 10-11,

PETITION FOR REVIEW- 14 -



1t is true that the Arbitrator sustained the eﬁployer’s investigatory
charges Awhich involved “untruthfulness,” but that finding of a general
class of infraction is well short of a specific ﬁndiﬁg of intentional lying.
Dishonesty can arise in a variety of contexts, many of which may be well
short of an actual “lie.” Lying involves the intentional making of a
statement of fact that the teller knoﬁs to be false.

The County would like to recharacterize the Arbitrator’s findings,
but it cannot. Although Arbitrator Gaba cited LaFrance’s lack of; candor,
he stopped well short of a finding of deliberate and knowing
untrutkﬂdness. Instead, Gaba attributed LaFrance’s “bizarre” behavior to
mental health problems, undermining any conclusion of intentionality.

Furthermore, the County is flatly incorrect as to Brady. Bradyis a
rule of discovery, not admissibility and even less is it a rule about tenure
rights under a labor contract “just cause” standard. The absence of a
finding of intentional lying takes this case out of the Brady requirement,
but even if it did not, whether this results in LaFrance being disqualified
ﬁ'om any position as a deputy sheriff is an issue the parties have agreed
only an arbitrator can decide. ‘The Court of Appeals erred by allowing the
County a collateral and after-the-fact attack, an attack which undermines
the impbrtant policy of final and binding arbitration.

2. This case involves the important question of
whether any untruth by law enforcement
personnel — no matter the nature, the context or

PETITION FOR REVIEW- 15 -



the mitigating factors ~ constitutes a per se
disqualification from employment.

Setting aside the question of whether any intentional lie was made

by LaFrance, no evidence was presented in the hearing that any single

instance of lying would per se be grounds for discharge. In fact, the

Arbitrator specifically credited evidence that previous instances of
untruthfulness had led to discipline less than termination, in one instance
merely a verbal warning.® For the County to argue that termination
always follows a sustained untruthfulness allegation is itself disingénuous.
Lying is not a noble deed, yet it is unreasonable to conclude that a
single instance of lying constitutes per se grounds for termination from
law enforcement employment. Human nature being what it is, lies might
be told — and will be told — in a variety of contexts with differing

! Law enforcement officers are not exempt

degrees of wrongfulness.’
from principlés of human nature. Employees might report themselves sick
when not, exaggerate their performance, minimize their speed,
underestimate their tardiness, recharacterize their missteps, or embellish
their accomplishments. Whether a wide variety of “untruths” that

employees might utter warrant discipline should not be decided on any

fixed test.

%0 Appendix C at 40.
5! As Otto Von Bismark once noted: “People never lie so much as after a hunt, during a
war or before an election.”
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It is a large ieap to conclude that any and all instances: of
untruthfulness automatically and inexorably require discharge. It is
important for this Court to accept review because this case is sending and
will continue to send shock-waves through law enforcement agencies

throughout the State of Washington.>

Law enforcement personnel are
too human for anyone to really believe that they tell 100% of the truth
100% of the time. Even most police managers, we suspect, believe that
discretion still needs to be allowed for context, frequency and mitigation.
Kitsap County’s own previous discipline records, which include a verbal
warning for a sustained untruthfulness allegation, bear that out.

The Guild is not promoting untruthfulness. It is to be criticiied
and corrected. But ultimately whether instances of untruthfulness are
grounds for discharge are — and should be — sﬁbject to the just cause
standards of the labor contract and reviewed through binding arbitration.
That .is particularly the case where, as here, mitigating factors place the
supposed untruthfulness into a different light,

The Motions to Publish attached as Appendices to this Petition
bear out the precedent setting nature of this case. The Court of Appeals

apparently adopts a per se rule barring reinstatement based on even a

single instance of untruthfulness. But if that is not the intended principle,

52 This is well documented by the Motions to Publish attached to this Petition in
Appendices D, E, F and G.
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it leaves open even more questions. If the case holding is that some fypes
of lying may bar reinstatement while some types may not, the question then
arises — how is that line to be determined? Other than a per se standard,
no other workable standard emerges from the decision.

This Court should accept review to determine what the standard is
and whether that decision should be made by the courts in after the fact
‘challenges or in the agreed upon final and binding érbitraﬁon. Until this
issue is resolved, public employers will refuse to abide by decisions to
which. they disagree and will clog the courts with their challenges.

3. This case involves the important question of
whether laber arbitrators have the authority to
create an appropriate remedy for violations of
disability law violations.

The Guild also asserts the Court of Appeals misapplied the public
policy exemption and overlooked another important public policy — the
strong and statutory public policy requiring accommodation of disabled
employees. The Court of Appeals erroneously concluded that no public
policies favored reinstatement,>

Apart from the fact that the court was incorrect, the Guild submits
application of a balancing test in this context is an error of law. Existing
public policy case law from other jurisdictions does not call for a
balancing test. Nor does that case law place a burden on the proponent of

reinstatement to prove that public policy is advanced by reinstatement.

PETITION FOR REVIEW- 18 -



Arbitration awards are subject to a presumption of validity and the
employer alone bears the burden to show that public policy bars
reinstatement.

Second, ever if some type of balancing test is to be applied, long
and clearly established public policies require the accommodation of
individuals with disabilities, including the Washinéton State Law Against

* It was precisely these disability law mandates the

Discrimination,
arbitrator considered. He concluded that the County was, or should have
been, aware of LaFrance’s mental conditions which led to the miscondﬁct
that the County then sought to fire him for. Recognizing the inequity and
the mitigation, the arbitrator reasonably provided LaFrance another
opportunity to establish his fitness.
| In Stead v. Machinists Lodge,55 the Ninth Circuit a;ticulated why

an arbitrator’s award of reinstatement of an employee who can be
rehabilitated should be favored:

Ordinarily, a court would be hard-pressed to find a public

policy barring reinstatement in a case in which an arbitrator

has, expressly or by implication, determined that the employee

is subject to rehabilitation and therefore not likely to commit an

act which violates public policy in the future. As Misco
recognized, an arbitral judgment of an employee's "amenability

33 Appendix A at 10, -

5 RCW 49.60. Federal laws also mandate the accommodation of individuals with
disabilities in a wide realm of activities. See e.g., Americans With Disabilities Act, 42
U.S.C. §§ 1210 et seq.

35 886 F.2d 1200 (9% Cir. 1989).
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to discipline”" is a factual detemunatmn whloh cannot be
questioned or rejected by a reviewing court.*

In a later case the Ninth Circuit concluded that even though an employer
articulated a “litany of federal regulations...mandating that commercial
truck dﬁ§ers be physically and mentally fit to perform their duties,” the
arbitrator’s conclusion that the employee was fit for duty, after
successfully passing several fitness for duty evaluations, foreclosed any
~ determination that reinstatement could violate such a public policy.”’
Using his clear authority to craft a temedy, the Arbitrator Gaba
conclqded that LaFrance decision might be amenable to rehabilitation. It
was error for the Court of Appeals to vacate such a decision. This Court
~ should grant the Guild’s Petition to consider the relationship between the
“public policy” bar to reinétatement in the context of a disability claim.

VI. CONCLUSION
For the foregoing reasons, this Court should grant the Guild’s

Petition for Review.

RESPECTFULLY SUBMITTED this 31st day of October, 2007,

& Aﬁ@
esM Cline, WSBA #16244~
ebecca Lederer, WSBA #38568

at Seattle, Washington.

% 1d, at 1213.
ST Teamsters v. BOC Gases, 249 F.3d 1089 (9th Cir. 2001).
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: . “BOURT E%EI? :
HECE[VED C DVISIoR %EALS
& JUN 2 /2007 07 JU 25 §ﬁi: 21
NE & SSOCIATES o

DIVISION I

KITSAP COUNTY DEPUTY SHERIFF’'S ... No. 34321-5-
" GUILD; and DEPUTY BRIAN LAFRANCE] - - . :

. .and JANE DOE LAFRANCE, and the mantal.
community composed thereof,

‘ Appellanf/Cross-Respbn_dent,
v. | , .
RITSAP CQUNTY and KITSAP COUNTY | .  UNPUBLISHED OPINION |
" ‘SHERIFF, | Sk INIOP
‘Respondent/Cross-Appellant, .

| .PENO:YAR,, 3, — The Kitsap County Sheriff’s Office (the Sheriff) terminated Deputy
Brian LaFrance for imt;;'uthfulness and errétié'behavior. LaFrance and the Kitsap County Deputy -
Sﬁeﬁff’s Gnild (the Gui'lci)' filed a grievance aga.ainst his ‘termjnalt'ion. The parties entered into
' mbi@ion; in gecordance with their collestive bargaining agreemenf.' The arbitrator agreed that
' ‘LaFréme hac} repeatedly been untruthﬁxl but decided that EKitsap County (the County) could not
establish by clear. and <'>'<.)m;incing evidencs that teﬁnination Qas the proper form of discipline. It
ordered the rescission of LaFrance’s discharge ;'m'd stated that LaFrance could return to full dut}; .
1f he passed physical and psychological examinations. Ultimately, LaFrance d1d not feel that the
| . County was actmg to implement the. arbitration award and he filed a complamt in superxor court

o . Prior to trial, the County filed for summary Judgment, it also filed a petition for writ of certiorari
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. requcs@g review and vacation of the arbxtratlon award. Finding that no genume issue of
material fact ex:sted as to the implementation of the arbitration award, the trial coutt grantcd the !
' County’s motion for summary judgment, but denied its peﬁtion for_ writ, of certiorari. LaFrance
' : and the Guﬁd appeal the grant of summary judgment to the County and urge this com't to grant
_ them summary judgment instead. The County cross-appea]s argumg that the arbitration award
' was unenforceable and, as such, the tual court was mcon-ect to deny its petition for writ of -
.certxoran We agree that the arbitration award was unenforceable as agamst pubhc pohcy; we
therefore reverse the trial court’s demal of writ and vacate the arbitration award.
FACTS '
L .. TERMINATION |
. The Shen.&', the County, and the Guild are parhes to a collective bargalmng agreement
_ (CBA) covering deputy sheriffs employed by the Sheriff,

After increasing cozncerns about Deputy. LaFrance's work and behavior, the Chief of
Detecuvcs, Chlef Davis, sent Deputy LaFrance a notice of decision and pre-termmatlon hearing
on Sepiember 11, 2001 The notlcc listed 29 sustained Imsconduct mc1dents and their attendant

: pohcy violations. About two months later, a Loudermill* hearing was held, which LaFrance

| attended. ' _ _ . |
. On November 29, 2001, Chief Davis sent LaFrance a noﬁbe'qf termination dejram:ng the'
specific incidents and violations that were sustained against him,.putsuant to the Loz}denﬂi{l

hearing, Chief Davis sustained the majority of the incidents outlined in the notice of decision

1 Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S, Gt, 1487, 84 L. Ed. 2d 494 (1985),
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and ;Sre-ten;ainétion. The susta;‘;ned incidents affep'ted 13 cases and incluéed: 0] seﬁme confrary
. to Department éolicy; (2) fdilure to doculﬁent case in records; (3) failure to treat doc;nnents and
_ -records according to procedure; (4) failure to follow orders to turn in materials; (3) failure to turn
in overtime slips; (6) failure to document investigative activity in report form; (7)'fai1urc to. -
_properly handle evidence (4 tinies); (8) lack of candor; (9) failure to secure arrest wafran? (10)
: faﬂure to file charges; (11) xmsrepresentatlon, (12) keeping ev1dence in his trunk (including
computer discs and CDs contammg child pomography and 2 pornographic VHS tape); (13)
g having an unsecured handgun; 14 faxlure to complete reports; (15) delay in completion of
- reports and paperwork; (16) fallure to ﬂle case with federal prosecutors after advmng the ~
: .prosecutmg attorney to drop State charges; (17) failure to return personal property to. arrestee or
to admit said propeny into ewdcnce,- (1 8) faﬂure to properly handle paperwork; (19)
: downloading pornographic i unages onto a County computer a.nd transferring them to ‘a Sheriff’s
- ofﬁce computer, (20) mishandting photo emdence and ongmal reporis from Washmgton State - -
. Patrol (21) failure fo foIlow up on an attempt to locate suspcct (22) mishandling ewdence, (23)
faxlure to forward follow-up reports to J:ecords 24) and failore to ‘submit a case to the
-Prosecutor *$ Office, ‘

The Guild filed a gtievancé chlallenging LaF:raﬁce’s_termination on January 10, _2002,.'
claiming that t;:e;mﬁnaﬁon.was not supporied by just cause and requesting 'thét LaFrance be
reinstated w1th full back pay and benefits. The Shenﬁ' denied the grievance.- The Gulld then
rcquested that LaFrance’s grievance be subm1tted to the American Arbmatmn Assocmhon u:nder

. the terms of the CBA. An arbitrator heard the case in early 2004 . S -
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L : ARBI'I.‘RATIOI.*I
The mbitrator issued ite decision. on July 21, 2004, It found that the appliceble standard
of review was just cause — whether the employer had just cause to terminate the employes. It
further found that the applzcable burden of -proof was clear, cogent and conwncmg evidence,
‘rather than a preponderance of the evidence, as the Couuty urged. ' _—
'I'o determine whether the County had just cause to terminate LaFrance, the arbitrator
.' looked at seven factors: (1) whether the company gave the employee forewarning of- the possible
‘dlselplmmy consequences of the employee s conduct; (2) whether the company s rule was
reasonably related to the orderly, efficient, and safe operation of the company’s busmess and the
. performance that the employer nught properly expect from the employee (3) whether, before -
- admxmstermg discipline, the employer made an effort to d1sebver 1f the employee did in fact -
* violste or disobey a rule or order of mmagement' (4.) whether the employer’s investigation was
) .conducted falrly and objectively; (5) whether there was substantial evidence that the employee ‘
was guﬂty as charged; (6) whether the employee apphed its rules, orders, and penalfies
- evenhandedly and w1thout dlscnmmatxon, and (7) whether the degree of dxscxplme admm;lstered
was reasonably related to both the seriousness of the offense and the record of the employee in
his service to the.employer. | ' '
" The arbitrator found that the County’ eetablis,hed fhe first six elements by clear and
' convincing evidence, but not the sevetlth. It feund the degree of discipline to bé too harsh under -
‘the circumstarices. ‘
| Specifically, it found that LaFrance “was terminated due to his mabxhty to ‘perform his
3 Job and his bizarre behavmr” and not because he was the victim of a conspiracy, as he elalmed

-
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7 Cletk’s Papers (CP) at 78-79, Howcver? it found thgt the County “failed o show by clfear and
" convincing evidence that the penalty was appropriate for an embloyé'e who was élearly suffering:, -
_.from serious health problems.” 1 CP at 82, ' '
| The arbitrator finally found that the County showed by a preponderance of th'c evidedice
. that it had just cause to is.suc fhree separs.te ‘final written wamings -to La:Frani':e. It fashioned a
remedy as follows: '
| Sin'cé [LaFrance] was not fit for duty at the time of his discharge, he should be R

made whole by retroactively placing him in the position that he would otherwise have
been in, Specifically, Deputy LaFrance should be allowed to access any benefits that an

officer.in good standing could have accessed as of His date of discharge including sick - -

: leave, disabilify benefits, or any other benefit provided to disabled employees covered by

this [CBA]. Since Deputy LaFrance was (and possibly still is) incapacitated he is not

_ entitled to back pay per se, but may keep any Unemployment' Insurance berefits for
which he-is monetarily eligible, e ‘

Co . [LaFrance] should also be allowed to retum to full duty upon passing independent

psychological and physical fitness-for-duty exams as normally utilized by the [County].

. The retroactivity of the return of [LaFrance] to regular status is not an issue in this case

" due fo the. lengthy continuance  requested by the Guild and necessitated by Deputy

LaFrance’s heart attack. ‘ ‘ . .

1CP at 83.
The arbitrator upheld the County’s misconduct allegaﬁ;pns but reduced the penalty to
.. three finial written warnings, ' ‘
The award stated as follows:
The grievance is granted in part and denied in part, Kitsap County has met its burden of
proof in showing that Brian LaFrance was disciplined with just cause. The discharge of
. [LaFrance] is rescindéd and he is allowed access to any benefits available to disabled
employees as of his date of discharge. The {County] may impose Final Written Warnings
-for Untruthfulness, Incompetent Performance, and, Failure to Follow Rules and

Directives.

1CPat84,-



34321511

Because heimer.pa{ty prevailed, the arbitrator divided fees and expenses equally between
- the County and the Guild. | .

The County requested recdnsideraﬁon, which the érbitrator denied, and the County and ..
the Guild entered into settlement negotiations. 'I‘he parties fiegotiated between September and
December 2004, and LaFrance S employment was reinstated in October 2004, At that time, he
was informed that he could retum to full duty upon passing independent psychologlcal and
phystcal fitness-for-duty exams

By December 2094, LaFrance felt that the County was not implementing the award and
asked tho Guild to seck its rein'forcen;ent T March 2005 LaFrance was deemed physically fit
 to return to duty, and the pohce received a report that he was mentally fit for duty on April 6,
2005 On April 7, LaFrance v was instructed to report to work on April 11 at which time he was
. assigned to a ﬁeld-trammg officer for reh:a:mng He was removed from full duty and placed on
. adm.tmstratlve leave with pay three months later when the Sheriff concluded that LaFrance was

not fit for duty due to Bradyz concerns about hIS ability to testify.

2 Brady v. Marylamf 373U.S. 83, 83 8. Ct, 1194 10 L. Bd. 2d 215 {(1963)(a prosecutor must

. release information favorable fo an accused upon request). If LaPFrance weré to testifyasa

witness in any criminal proceeding, the prosecutor would feel legally and ethically obligated
. under Brady to disclose LaFrance’s history of untmthﬁﬂness to defense counsel. ;
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o - TriAL COURT ‘ ‘
The Guild filed a complamt in Pierce County Superior Court for breach of contract and to
. cnforce the arbitration award on December 17, 2004 The County moved the couxt to dlsmxss
*for faﬂure to state a claim, which the court denied. The County then filed a stay and peimoned :
for writ of certiorari t6 the Kitsap County Superior Court. The Gmld filed 2 monon in that court '
requestmg a change of venue, in order to consohdate the matter in Pierce County Supenor Court; )
whlch the Kltsap County court granted
' The County then requeste'd {the Pierce County Superior Court for leav;: to assert an after-
arising comtorclaim — the pefition for writ — and to'add the SherifF as a defendent. The Pieros
. County court granted the mouon despite the Guild's oppos1tmn. The County then sought . ’
sununary judgment on the issues in‘the Guild's complamt (breach of contract, enforcement of the
. aqb1trgﬁon award, and violations of the federal Fair Labor Standards Act (FLSA) and state wage
.}aws). The Guild 2nd LaFrance fled & cross-motion for summary judgment on the same issues..
The tnal court found that the arbltrator had awarded remstatement of LaFratice’s
| ._employment effectwe November 29, 2001 (the date of his discharge), and that the award allowed
LaFrance to access benefits that an ofﬁoer in good standing could have accessed as of his
-dlscharge date, It also found that the arbitrator’s award de not include an award of back wages,
’ overtlme, admxmstratlve leave pay, or any other wages. Aocordmg to the. tnal court, the -
. eﬁ'echve date of LaFrance’s return to full duty and. resumpuon of wages for hours worked was '

Apnl 11, 2005 (afier he had been cleared and reported for work) The court also moted that

-? The complarit was later amended fo mclude claims-under the Fair Labor Standards Act and
* Washington State wage laws. . .
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" LaFrance was offered benefits when the County off'e:rqd him an election Beiweep reinstatement
of his leave benefits and payout of hls leave benefits, but LaFrance never h.l'ade an election. .
. Fmally, it found that the Guild’s claim that the County breached the CBA when it did not yemove
- letters regardmg LaFrance’s termination from his personnel file was a breach of oontract claim -
"‘ and therefore subject to the CBA’s mandatory arbltrahon provisions. Holding that no genume
" issue of material fact ex1sted, the court granted the County s motion for summary judgment and .
denied the Guild's. '
The tnai court also entered an orde'r ‘denying the County’s petitiipn for writ of certiorar,
N ;:c'incl'uding that-the trial -court should not interfere “with the decision-making processvtha.t the
- pairtiég, negotiated and contracted to complete,” Report of Proceedings (RP) (bec. 15, 2005) at
st T L | |
E . The Guild and LaFrance appeal the trial court’s decision granting suramary. judgment to
 the County and the Sheriff. The County and the Sheriff cross-appeal the trial, court’s denial of
thexr peutxon for certiorari. ' ' .
ANALYSIS
1. - DENIALOF MOTION FOR WRIT AND REVERSAL OF ARBITRA’IOR’S DECISION _
‘Ifhe County argues that the arbitrator exceeded his jurisd_iction and authonty unﬁer the
CBA by requiring reinstatement of LaFrance’s employment after concluding that LaFrance was
:guilty of untrtitl;fqlness. In part, the County contends that the arbitrator offended public policy _
_- by reinstating LaF:ancé’s employment -after. finding that he was guilty ,c;f m@@ﬁhess.' We

agree.
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) 'Washjngton publir; policy strongly favors. finalify of arbitration awards. Davidson v.

, Iz'ensen, 135 Wn.2d 112, 118, 954 P.2d 15;27 (1998). Accordingly, our Supreme Court has set
: out an exu'emely limited standard of review for arbltratlon awards, Clark County PUD No Iv
" Int’l Bhd, of Elec. Workers, Local 125, 150 Wn.2d 237, 246, 76 P.3d 248 (2003) Review of an

- arbitration decision under a constitutional writ of certiorari is limited to whether the arbitrator
acted illegalty by exceeding 1ts authonty under the contract, Clark County PUD No. I, 150
Wn 2d at 245. When reviewing an arbitration proceedmg, an appeliate court does not reach the
. merits of the case. Clark County PUD No. 1, 150 Wn.2d at 245. The doctrine of common law
“arbifration states that the arbm'ator 15 the final judge of both the facts and the law, and * no review

, wﬂl iie for a mxstake in either,” Clark County PUD No 1, 150 Wn.2d at 245 (citing Dep t of

: --Soc &Healtk Servs 14 StatePers Bd 61 Wn. App. 778 785 812P.2d 500 (1991)).

. Howevgr, as w1t11_ any contract, a court may not enforce a collectwe,«bargaiﬁing_
_ agreement that is contrary to public éoﬁc& See W.R. Grace & Co. v. Local Union 759,461 US,
. 757,766, 103 S, Ct 2177, 76.L. Ed. 2d 298 (1983) E Assoczated Coal Corp. v. Umted Mme'
.' Worlcers of Am. 531 US. 57, 62 1218, Ct 462, 148 L Bd 2d 354 (2000) "If the contractas

' mterpret_ed by an arbitrator violates some explicit, Well-deﬁnad, and dominant public pohcy, we

are not required to enforce it. WR Gr;zce & Co., 461 US, at 766. (citing Hurd v. Hoa"ge, 334

U.S. 24, 35, 68 S. Ct. 847,92 L Ed. 1187 (1948) and Muschany v. United States, 324 U.S, 49,
66,65 S. Ct. 442, 89 L. B4, 744 (1945). | ' |
In . Associated Coal Corp.; the Supremé éourt examined the legality of an arbitration .

- award requiting an employer to reinstate a truck dﬁvez; who had tested positive for marijﬁana.

531 ULS. at 59-60, The.arbitcator had decided that the driver’s posifive drug fest did not amount
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to “just cause” for discharge, as required by the parties’ collective bargaining agrcement. 531
- U.S. at 60 Because the employer and the union granted the arbitrator the authonty to interpret
their agreement, the Court stated that, in order to properly consider the clajm, it must assume that
the c‘olieétive bargaining agreémcnt itself c':alled‘ for the reinstatemént 531 U. S' at 61,
Therefore, the central i issue of the case was whether a conlractual remstatement requirement
. would render the collective bargammg agreement v01d as agamst public pohcy 531U.8. at62.
In that case, the court upheld the mmstatement provision, ﬁndmg that the public pollcy
' agamst intoxicated dnvers, as set out in the Ommbus Transportauon Employee Testing Act of
1991, was balanced by the Act’s equal emphasis on the public policy of rehabilitation, 531 U.S. .
- .at 64-65 Because the reinstaternent award was not con(rary fo the several pohc1es, taken
. ’togemer, the award was not void as against public policy. 531 U.S. 65.
In contrast, LaFrance’s.reinstatement viqla!:% several public policies regarding a police

- officer’s duties to the public. For eicample, RCW 36.28.610-requires sheriff’s deﬁuties to arrest

all persons who break the peacs, defend fhe county agamst those who cndanger public peace, _
* execute court and. Judmal ofﬁcer orders, and execute all warrants from other public ofﬁcers In
' -vxo!atxon of these clear duties, LaFrance mishandled evidence, neglected fo obtain warrants,

failed to follow through on cases with prosecutorg, and generally conduc_:tqd'himself with a Iack
| ;ii;s}andor. , | - ’ - -

Also i n confrast to E Associated Coal Corp., here there are 1o “dommant” pubhc B

policies favonng rcms'catemcnt. LaFrance repeatedly showed a lack of candor and inability to
obey elther sheriff’s department policies, Washington Rules of deence or dJrect orders from

his superiors. Put simply, LaFrance s proven record of dishonesty prevents him from useful

("

10
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service as a law enforcement officer. To require his reinstatement to a position of great public
tmst in which he cannot possibly serve violates public policy Therefore, we must reverse the

trial court’s demal of the petmon for writ.of certiorari and vacate the arbltratlon award

The balance of the issues raxsed by the parties are rendered moot by the foregoing; and - .

_ we decline to address them

A majority of the panel havmg determmed that this opinion will riot be printed in- the .

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is
so ordered. '

,ﬁ/}'vm )
. Penoyar, U J

- We conour:

* The appellants included a request for attorney fees regarding FLSA and stato wage Iaw
violations, However, the appellants did not prevaﬂ here, and teir request is denied. Momover,
. neither party devoted a section of their opening briefto the request for aftorney foos as RAP -

- . 18.1(b) requires; we therefore deny an award of attorey fees to either party, See thlhps Bldg

Co v. An, 81 Wn. App. 696 705,915 P.2d 1146 (1996)

11
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON |
pvisioNn - RECEgp

KITSAP COUNTY DEPUTY SHERIFF S

GUILD; and DEPUTY BRIAN
LAFRANCE and JANE DOE
LAFRANCE; and the marital commumty
composed thereof,

Appellant/Cross-Respondent,
v.

KITSAP COUNTY and KITSAP
COUNTY SHERIFF,

Respondent/Cross-Appellant.

- RECONSIDERATION

AUG 29 a007
- CUNE&Assopyes
No. 34321-5-I1

ORDER DENY}NG MOTIO FOR

APPELLANT moves for reconsideration of the court’s decision terminating review, ﬁl;d

June 26,2007. Upon consideration, the Court denies the motion. Accdrdingly; itis

. . SO ORDERED.

PANEL: Jj. Bridgewater, Penoyar, Quinn-Brintnall

DATED this AL " by of

"FOR THE COURT:

‘Brian & Jane Doe La France -
Jacquelyn Moore Aufderheide
George E. Merker, IIT
Pamela Beth Loginsky
Howard Goodfriend
Mark Hutcheson
.Daniel B. Heid

2007.
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American Arbitration Association JUL 21 2004
o - CLINE & Assogiares

In the Matter of an Arbitration )
)

Between ) '

, ) ARBITRATOR’S
* KITSAP COUNTY DEPUTY SHERIFF’S GUILD )
- ) ~ DECISION AND AWARD
And )y

. )
KITSAP COUNTY )
' )
(Brian LaFrance Termination; 75 L 390 00293 02) )
L e . )

I. INTRODUCTION
This arbitration arises pursuant to a collective bargaining agreement between the
KITSAP COUNTY DEPUTY SHERTFF'S GUILD (hereinafter fho GUILD), on behalf of Brian
LaFrance, and KITSAP COUNTY (hereinafie; the EMPLOYER or the COUNTY), under which
_ DAVID GABA was selected to serve as Arbitrator and under which his Award shall be final and
. Bindihg among the parties.

A hearing was held before Arbitrator Gaba on January 21-23, 2004; January 26-27, 2004;
February 23-24, 2004; March 11-12, 2004; March 31, 2004; and April 1, 2004, at Port Orchard,
Washington. The parties had the opl;ommity to ékamine and cross-examine witnesses, introduce
exhibits, and fully argue all of the issues m dispute. A transcript of the procee&ings was
provided. The County filed its post-hearing bgicf on June 17, 2004, and the éuild filed its post-

heaxing brief on June 18, 2004,




APPEARANCES:
On behalf of the Guild:

. George E. Merker

Attorney at Law

Cline & Associates

© 999 Third Avenue Suite 3800
- Seattle WA 98104

On behalf of the County:

Bruce L. Schroeder
Attorney at Law .
" Summit Law Group, PLLC
315 Fifth Ave South Suite 1000
Seattle WA 98104

Kristin Anger
Attorney at Law
Summit Law Group, PLLC
315 Fifth Ave South Swuite 1000
Seattle WA 98104
Jacquelyn M. Aufderheide
_ Kitsap County Prosecuting Attorney’s Office
614 Division Street MS-35A
Port Orchard WA 98366
H. ISSUES
During the period of time relevant to this Asbitration, the Kitsap County Deputy Sheriff’s
 Guild and Kitsap County were paties to a collective bargaining agreement dated from Japuary 1,
2000 through December 31, 2002. '

The parties did not stipulate to the issue. I find the issne to be as follows:

Did the County discipline Brian LaFrance without just cause, and if so, what is

the appropriate remedy?




I CONTRACT PROVISIONS
In Article 1, Section 1, Rights of Managen.mnt, the Collective Bargaining Agreement
provides that the Kitsap County Sheriff’s Office has “the right to discipline or discharge
employees for just cause.™ .
The Kitsap County Sheriff” s Office Policy and Procedure Manual contains the followiﬁg ”
. policies that are relevant to the alleged violations:®
3.05.02 AUTHORIZATION FOR FIREARMS ----’

F) Membes shall provide secure storage for all firearms, whether owned
personally or by the department.

4.01.02 COMPETENCE — All iembers and employees of this department are
expected to carry out their assigned duties in a competent and efficient manner.

a) Incoméctence may be demonstrated by the following actions:

1) Lack of knowledge of the épplicaﬁon of the laws required to be
enforced; ' : : _

2) Anunwillingness or inability to perform assigned tasks;

3) Failure to conform to work standards established for the
officer’s rank, grade or position; .

4) The failure to take appropriate action on the occasion of a
crime, disorder, or other condition deserving police e}ttention;

5) Repeated work evaluations indicating substandard
performausce;

6) Lack of knowledge of deparﬁneht policy or procedure.
4.01.03 COMPLIANCE WITH ORDERS —-- Officers shall promptly obey any

Jawful order of a superior officer.  Any officer who refuses to obey a lawful order
will be considered insubordinate.

! Exhibit B-1.
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4.02.02 NEGLECT OF'D.UTY (DEFINED) -~ The following actions, when
perfonned by officers while on duty, may be considered “Neglect of Duty”:

d) Failure to submit all necessary reports on time and in accordance with
departmental procedures;

¢) Failure to respoid in a prompt manner, appropriate to the
circumstances when dispatched or ordered to respond to a situation.
Postponing a response or failure to respond will be consxdered neglect

of duty;..

4.02.03 CONDUCT TOWARDS OTHERS ---- Employees shall observe the
following rules of conduct when dealing with the public or other officers:

a). All officers and employees shall conduct themselves in a manner that
" will foster the greatest harmony and cooperation between themselves and
units of the department. .. .

6. 01 01 RECORDS AND REPORTS (GENERAL) ---- Reports are the official
memory of the department. They are necessary for estabhshmg a case against
offenders; for informing the department of existing crime problems and
enforcement needs; for preparing budget requests and for protecting the
investigating officer, the department, and the public against unwarranted civil
action. For these reasons, officers will complete all reports in an accurate, legible
.manner and will submit thcm through the proper channels mmcdlately upon
- completion. . .

. 6,01.03 REPORTS (TIMELY AND ACCURATE) ---- Officers shall submit

necessary reports on fime and in accordance with established departmental -

- procedures. Reports submitted by an officer shall be truthfut and complete, and -

no officer shall knowingly enter or cause to be entered any inaccurate, false or

improper information. Reports submitted late on account of laziness or
inattention to duty shall be considered an act of incompetence.

6.01.06 REPORTS (GENERAL) -~ Compliant [sic] reports must be made on all

contacts and investigations EXCEPT in cases where the complaint is unfounded
or on certain patrol checks where the CenCom event card may suffice.

" A) Officers should use discretion in deciding when not to file a report. In

many-cases the information: may be-useful to other divisions within: the s e e o i e e

depariment. When an officer is in doubt, his supervxsor should be
consulted :

. .. D) Information reports are required in all instances where the
information concerns criminal activity or officer safety.



6.01.07 RECORDS, REPORTS, PROPERTY AND EVIDENCE -

D)... ,
3) EVIDENCE is that property which is found at or near the scene
of a crime and iters related to or suspected of being used in, or
~ pertaining to the commission of a crime or in the identification of a
suspect.

. E) The chain of evidence shall be preserved by all personnel transferring
. property either between precincts or between officers by noting changes in
custody on the reverse of the card stock copy.

" 6.03.01 PROPERTY AND EVIDENCE (GENERAL POLICY) — Rt is.the duty
of all deputys [sic] to care for, control and process correctly all evidence or
property that may come into their possession. Every officer shall maintain a

- sufficient chain of evidence for'the courts. At no time will-a member of this
depariment remove, use, loan, give, or ofherwise dispose of any property ina
manner contrary to law. : : ‘

6.03.02 PROPERTY DEFINITIONS ~ For the purposes of this section
property may be broken into four categories: Evidence, Contraband, Safekeeping,
- and Found property. -

A) EVIDENCE: ltems found at o near the scene of a crime, and items
related o or suspected of being used in or pertaining to the commission of
a crime or in the identification of a suspect are defined as.evidence
property. Evidence is one or more items of property which an officer has
reason to take custody of as a result of an arrest or investigation and is or

. inay be a legal exhibit in a criminal court proceeding. All itenis of
evidence shall be inventoried on a Property Report Form and immediately

. secured in the Evidence/Property Room unless the nature of the item '
precludes it from being stored therein.

B) CONTRABAND: Contraband is-an item of property which is illegal

for a private citizen to possess and which an officer takes custody of for

the purposes of disposal or destruction. All iterns of contraband shall be

inventoried on a Property Report Form and immediately secured in the

Evidence/Property Room unless the nature of the item precludes it from
. being stored therein, '

' 6.03.03 RECORDS, REPORTS, PROPERTY AND EVIDENCE —
... D) HANDLING PROCRDURE

1. GENERAL POLICY: All items placed in property shall be propedy
inventoried, sealed and tagged. Tags used to supplement Property Report




Forms shall bear the case number, officer’s name, date, and time.

...4. DOCUMENTS: Documents such as car titles, checks, letters,
telephone bills, ete. should be placed in a clear plastic envelope priorto .
submission to the property room. In addition a photocopy should be made
and included with the case report or attached to the CR form. Copies
should be distinguished from originals by an appropriste notation.

+6.03.15 PROPERTY AND EVIDENCE (CONVERSION) --— Officers shall not,

under any circumstances, convert to their own use any itemn of property coming

into their possession in the course of their official duties, nor shall officers destroy

any such item of property or evidence.

The following Kitsap County Civil Service Rules are relevant to the alleged
violations:? L '

Section 11.3 Discipline—Good Cause—{llustrated. The following are declared

to illustrate adequate causes for discipline; discipline may be made for any other

good cause:

11.3.01 Incompetency, inefficiency, inattention to, or dereliction of duty.

11.3.02 Dishonesty, infemperanece, immoral conduct, insubordination,

discourteous treatment of the pubhc or a fellow employee any other act of

omission or commission tending to injure the public service, or any other w1llful

fallure on the part of the employee to properly conduct himself.

11.3.04 Dishonest, disgraceful, or prejudicial conduct.

11.3.08 Wiliful or intentional violation of any lawful and reasonable iegu]aﬁon,
order or direction made or given by a superior officer.

11.3.10 Violation of reasonable requirements promulgated by the Sheriff’s
Written Rules.

IV. FACTS
~ Sheriff Steve Boyer heads the Kitsap County Sheriff's Office (KCSO0). Reporting to
Undersheriff Dennis Bonneville, who is second in command, are the chiefs of the Divisions of

Patrol, Detectives, and Corrections; the Chief Civil Deputy; and the Office of Professional
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Standards. Mike Davis, Chief of Det;:ctives, supervises the Detective Lieutenant, who in tun

supervises all deputies assigned to the Detectives Division. During the period relevant to this
grievance, Lieutenant James Harris was the Detective Lieutenant, with approximately twelve
(12) detectives reporting directly to him. Wayne Gulla was the Chicf of Patrol, and supervised %
two patrol lieutenants, approximately nine (9) sergeants, and all patro} deputies. '
B;'ian LaFrance was hired by KCSQ in December, 1986. Subsequent to his completion
of the Academy and the.ﬁeld training officer program, he was assigned to the Patrol Divisibn.
buring his fourteen years of service with the KCSOhe performed his job at least adequately
(while it 'is difficult to tell from his perfdrmance appraisals, he appeared to be a good Deputy ?nd :
. might have obtained higher than average-appraisals). |
During his fourteen year tenure with Kitsap' County, Officer LaFrance was disciplined
several times. In addiﬁén he was, as many employees are, “counseled” on his performance
évaluation. Specifically, in éi)erformance evaluation dated January 12, 1988, Deputy LaFrance
was counseled for being “argmneﬁtativ_e” and for “rationalizing”, and was directed to “[a]ccept.
diréction in a constructive spirit” and to “[r]ecognize that procedures have been est@blighed by
" the depariment and comply.” On September 27, 1988, Deputy L:;Fra'nce was counseled to
“[c]heck with supervisor prior to handling details or follow-ups in oft capacity.” On October
12, 1988, Deputy LaFrance reqeived a one-day suspension for having been involved in three
traffic accidents during his first two years of service.® |

In 1991 Deputy LaFrance transferred to the Warrants Division, where he worked under

the Chief of Corrections. On Marcﬁ 6 of that year, he received a Letter of Reprimand citing “too.

"4 Exhibit D-1.
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many open and uncompleted follow-ups.”’
On August 14, 1997, Deputy LaFrance had aletier placed in his file pe'ttaining toa tréfﬁc
- accldent that was categorized as ¢ cha.rgeable and préventable.” ‘ _

_ Deputy LaFrance zeoeived another Leiter of Reprimand on April 9, 1998 for “Failure to
follow directive by not being properly identified.” Deputy LaFrance accepted the cntmsm he
received and continued to perform his job in an accéptable manner. |

In 1999, supervision of the depufies handling warrants was tansfcrred to the Detectives
Divisio;m. Deputy LaFrance continued to handle warrants, but he was also temporarily assigned
to investigate cases in the Detectives Division. At the time that Deputy LaFrance was made part
of the D&;,tective Division he received no training and was not assigned a Field Training Ofﬁcer

* by Lt. Harris. Deputy LaFrance began handling 'réutine Detective matters and soon had a full

Detective caseload. At this time Deputy LaFrance att_émpted to leam the duties of a Detective by' :

- talking to his fellow officers. His new supervisor Lt. Harris provided LaFrance with no on-the-

‘job training.

On December 3, 1999, Deputy LaFrance was counseled for failing to report to workat . -

- 0800 and for failing to keep Lieutenant Harris apprised of his activities.. Later that same month,
.Deputy LaFrance receive'ci a Pcrformancg Appraisal Report. In conjunction with that evaluation,
Lieutenant Harris gave Deputy LaFrance a Developmeni.t Plan which addressed performance
areas in need of mprovement, pertaining to time manageroent, regular reportmg fo his
supemsor adherence to a work schedule, and hmmng his caseload. 10

On May 25, 2000, in response to ongoing concerns about Deputy LaFrance continuing to

7 Exhibit D-1.
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work outside his scheduled shift and failing to coraplete his opén cas'es, Lieutcnanf Harmis
provided thg Deputy with a documented counseling. Deputy LaFrance was instructed not to work
outside of his regular work schedule unless his doing so was approved in advance 'by either the
Lieutenant or by Chief Davis, and he was instructed that failure fo follow this directive might
rgsult in further discipline, The number of cases he had open was categorized as unacceptably

' lafge, and he was faulted for failing to apprise the Licutenant of the status of his current

) projébts." It was at this time that one could begin to categorize Deputy LaFrance’s behavior as
unusual. Deputy LaFrance had been assigned to 2 child pomography taskforce during this time
period and at some tzme became fixated on the work and on “protectmg the children.” Deputy
LaFrance s behavior durmg this time could be described as obsessive in regard to his child
pornography cases. .

' OnMay 30, 2000, Lieutenant Harris sent a merio to Deputy LaFrance regarding his
having adjusted his schedule withoﬁ‘t first talking to Lieﬁtenant Hariis or Chief Déwis, aﬁd failing
to.advise the Lieutenant prior to attehding_ a meeting of the Chil(i Pomography Taskforce in
Seattle.” During ﬂns time Deputy LaFrance began to demonstrate 2 beiief that he was being
conspired against by Lt. Harris and others, While Députy LaFrance clearly did not have the
resour;:es to perform his child pornography investigations as he saw fit, Lt. Hams had little
interest in providing hilﬁ with more or beiter equi’pmez;t and was incapable of understanding the |
requests that Deputy LaFranc;e was making. .

" On August 1, 2000, Licutenant Harris gave Deputy LaFrance a documented Verbal .
Repriniand reggrding open cases and time management, again addressing the issue of acceptablé

open case load, which was to be rectified by September 1, and warning the Deputy that failure to

11 Bxhibit E-16,
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. comply would lead to pro éfessive ciiscipline or reassignment to another division.” By this time
it appears that Deputy LaFrance was becoming more obsessive in his behaviors, and that his
feelings of persecution were being openly manifested.

On October 3, 2000, Lieutenant Harris :sent Deputy LaFrance a memorandum outlining
‘further concerns regarding work outside his shift and directing the Deputy to maintain a daily log
sheet descnbmg his planned activities for the follewmg day. Thislog was caxegonzed as
mandatory. Lieutenant Harris also. again reminded Deputy LaFrance not to work outside his
scheduled shift \n&thoutpxior'approval.“, | ‘

Lieutenant Harris and Chief Davis met with Deputy LaFrance on October 6, 2000. This
meeting was &odtﬁnén‘ted ina memorandum from the Licutenant to the D;aputy dated October 16.
The memorandum confirmed that all parties had agreed Deputy | LaFrance would be givena

) -thxee-wcek window wherein he would not be ngen any new cases but would rather be expected

to concentrate on clearing his current cases. He was instructed fo continue to Submit daily

activity logs, and was also instructed to subimit a report to the Lieutenant,itemiﬁng all cases he
was working on, their current status, and a projection of the timeline and activities that woulfi'be

'nf-:eded to complete them.'® On October 10, the Lieutenant sent :Dgputy LaFrance an ¢-mail

giving him until October 11 to submit the case Hét.“ While the Bmpléyer xqaintained that

Deputy LaFrance never complied with the oﬂer to submit.a case list, it was produced af the

hearing and indicated that Deputy LaFrance had a number of .caSes that were not listed on Lt.

Harris® tracking system. While there was testimony at the hearing indicating thax Harris used

© ‘extra case assignmeﬁgs to punish Deputies, it is unclear how many of these additional cases were
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assigned by Harris verses how many investigations Deputy LaFrance simply started ﬁmgelﬁ
- On October 18, 1;.000, Deputy LaFrance received an e-mail from Lieutenant Harris which
included the text of an October 13 e-mail from Lieutenant Harris to Deputy LaFrance regarding
the latter having wqued outside his shift on October 11, together with the text of Depufy
La;France’s October 17 e-mail reply. In this e-mail the Lieutenant commented on the Deputy
having worked outside of his shift again on October 17; he requested overﬁme slips for the time
referenced, and again emphasized that all work outside c;f shift must be pre-approved Lieutenant
" Harris mstructed Deputy LaFrance.to contact him in order to arrange a meet:mg with both
‘himself and the Chief later that day for further discussion of this issue.” 17
On October 19, 2000, Lieutenant Hartis sent Deputy LaFrance a Letter of Repnmand
with a subject line indicating it was for failure to comply with an order. The Letter speclﬁcally
- referenced Policy 4.0i.03 and addressed the Deputy’s éontfnuing to work outside of his regularly
scheduled shift, despite repeated admonisﬁme;nts that he do so only when approval was obtained
in advance.'® By this time Deputy Laf‘fance was working aciditional hours to try fo accomplish
what he saw as his job.”” By this time it is also obvious in hindsight that Deputy LaP:'rénce‘ was
| disabled and incapable of performing his job. - | _

- In the ijall of 2000, the Guild notified the Kitsap County Sheriff's Office of its concerns
about deputies being temporarily' assigned to the Detectives Division, inasxﬁuch as those |
positions were supposed to be competitively filled. The Guild specifically objected to the
continued “temporary” assignment of Deputy LaFrance and Deputy Rich Smith to two of those

. -positions. Inresponse to these concerns, Deputy LaFrance was notified in late October or early

'7 Bxhibit E-9.
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November that he and Deputy Smith were being reassigned to the Patrol Division effective

December 15, 2000. In preparation for this reassignment, Chief Davis and Lieutenant Harris met

with Deputy LaFrance to create a time-table for completion of several tasks. In a memorandum

dated November 6, 2000, Lieutenant Harris instructed Deputy LaFrance to complete whatever

* portion of his assigned cases he could by November 10, upon which date he was to return all

_ uncompleted cases to the Lieutenant. Deputy LaFrance was asked to bring his ofﬁce back to its
" original condition with only one tabletop cc;mplxter, to return any equipment assigned to th.e
Detectives Division by November 10, and to obtsin a patrol m;ifonn by that date. In that same
memorandum, Lieutenant Harris instructed Deputy LaFrance to make a priority of the lattér three
matters, wzth case ;:onfpleﬁoil to be attencied to only after they were comélete&.zo Deputy
LaFrance was given adéquate time to perform his assigned tasks but fai!ed'tc? do’so; hg saw lﬁs
transfer as a manifestation of a wide-ranging conspiracy against him and believed that Lt. Haris
was the ring-leader of the conspiracy. LaFrance also believed that Lt Harns was engaged in

- illegal activities and was consorting with keown prostitutes. |

On bec;mber 1, 2000, Lieutenant Hartis sent LaFrance an e-mail instructing him to turn

~ in his open case files by December 6, 2000, as he had not complied with the November 10

deadline.?* LaFrance's sense of paranoia increased, as did his defusions of persecution and his

feelings that he was the only person standing between the children of Kitsap County and child

porqography. By this ﬁme a rea;sonable sqpervisor would have, at the least, sent Deputy

LaFrance for both medical and psychoiogical ﬁtness—for-duty examinations. He would have

" failed both,

On D_ecémber 11,2000, Lieutenant Harris fesponded to an e-mail from Deputy LaFrance

20 Exhibit B-11.°
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about his workload anid status by indicating the Deputy still had not returned the twelve (12)

' assigned cases or his computer eﬁuipment, and noting that there were boxes of files gﬂd
paperwork that still needed to be processed. Deputy LaFrance in his e-mail had in&icated that he
had worked ten (10) hours of overtime on the weekend. 2 ' | *

On December 13, 2000, Licutenant Harris sent Deputy LaFrance two nejarly identical
e-mails addressing the latter’s failure to complete the mandated tasks (returning his office and

‘equipment to original condition, réturnmg open cases files, and refraining .ﬂ*om working off the
clock).? Lieutenant Harris directed Deputy LaFrance to turn in overtime slips for his weekend

" work an_d explain who, if anyone; had pre-approved the pvefti’me work, what work was .
‘performed, and what the Deputy meant when he stated in his December 11 e-mail that he had

“converted” his hours. Records establish that Deputy LaFrance opened both of these e-mails on

. December 13, at 11:18 p.m. and 11:19 p.m., respectively.2* .

o By December 15, 2000, Deputy LaFrance had nejther cleaned oﬁt his office nor returned

. case files and equipment. Deputy Mike Rodrigue was scheduled to occupy Deputy LaFrance’s
‘ office the following Monday. A;c this point, Lieutenant Harris instructed Detectives James

Mch;nough and Doug Dillard, and Trina Washburn, the Adniinistrative Support Specialist for

the Detectives Division, to pack up all materials in that office and place them into property. This

was done, and the Lieutenant sent Deputy LaFrance a nemorandum on that .day informing him
that his office had been cleaned out, that all jtems had been inventoried and placed into property,
and that he was to leave whatever property he still retained in his office, leave his cases in

Lieutenant Harris’s mailbox, and put his keys in an envelope and slide it under the Lieutfanant’s

2 Eochibit E-16. .
# Exhibit B-14, Exhibit E-16.
2 Bxhibit £-16.

13




door. He was also once again admonished not to work off the clock.?*
In a letter dated December 27, 2000, Lieutenant Harris, writing on behalf of Sheriff Steve
Boyer, advised Deputy LaFrance that an internal investigation would be conducted to determine
ifhe ha;d violateci Policy 4.01.03 in failing to comply with direct orders regarding: (1) not
working beyond his sc.hédtﬂed hours without prior authorization, (2) submission of overtime
slips for all overtime worked, (3) surr'er_ndef of case files and a @e status report prior t.o
reassignment, and (4) attendance at a scheduled meeting (on December 14, ‘2000), return of his
" officetoits origix;al condition, and proper disposal of scized evidence,?® This fetter informed
Deputy LaFrance that he would be inte;'viewefi on January 3, 2001, in Chief Davis’s office, gt
which time he would be given an opportunity to contest the listed violations. -
~ Deputy LaFrance submitted a written response di#puting the charges contzined in
Lientenant Harris’s letter of December 27, 20007 Chief Davis revicv'ved the investigation and
Deputy LaFrance’s response, é,nd in a memorandum datéd Janvary 30, 2001, he informed the
“Deputy that he had concluded there was just cause to impose a two-day suspension without pay,
"noting that Deputy LaFrance had chosen not to attend a pre-disciplinary meeting on January 18,
20012 If Deﬁuty LaFrance had attended ie pre-disciplinary meeting, it should have been .
obﬁom that he was not capable of i)erfonni'xig his job.
| On January 16, 2001, Deputy LaFrance was relieved of his patrol dufies to ailow him
time to c;rganize and turn in his caseés. On that day, he worked swing shift, and at the beginning
-of his shift he retrieved his files from the Propeﬂy Room. Deputy LaFrance gave several

completed case files to Detective Phil Doremus and put-the uncompleted case files and materials

% Exhibit E-15.
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into the trunk of 111;3 patrol car. On January 17, he se;1t e-mail to Chief Davis informing him of

the status of his efforts and noﬁng that he had retained some cases for additional work.

On Januaxy 30, 2001, Lieutenant Harris sent Deputy LaFrance a memorandum indicating
that it had been determined he was still in possessmn of the Matthew Carter case file and

' materials, and instructing him to immediately surrender all case files and related materials that he
still had in his possession. He was given release time on that day to do so, and was instructed to
immediately refrain from conducting any further work ;)n any case he had been involved in
dunng his assignment to the Detectives Division. The memorandum informed him that failure to
comply with these orders would result in further - discipline.?? This memorandum was delivered

to Deputy LaFrance on Januvary 30, 2001 by Sergeant Craig Montgomery, his immediate
supervisor in the Patrol Division, as documented in o-mal to Undersheriff Dennis Bonneville.”

On January 30, 2001, Lientenant Harris wrote 2 memorandum to be placed in Deputy

LaFrance’s file in which he outlined issues pertaining t§ deficiencies in ]jepupy LaFrance’s
handligg of the Matthew Carter case (CR00127 53) and .case mateﬁals,. and in other cases turned
in by Deputy LaFrance, noﬁng that the Deputy had only tumed in three (3) of eight (8)

: outstandmg cases still in his possession.?! Lieutenant Harris indicated in this memorandum that
he would be forwardmg this account regarding violation of a direct order (to return all case files
and materials) through the chain of command to reques.t another internal investigation. He also
indicated he would recommend an audit of all of Deputy LaFfancg’s cases and any property

.bandled or seized by him in the wuﬁe ;>f investigating those case;s. Other problems noted by
Lieutenant Harris in this memorandum jncluded Depiity LaFrance’s failure fo enter cases into the

case-tracking system, failure to forward reports to records, and failure to prepare a status sheet

2 Exhibit B-19..
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for each file to assist in reassignment as had been requested of him on December 1, 2000.

Also on January 30, 2001, Sergeant Ned Newlin filed a complaint about Deputy
LaFrance’s failure to secure a Glock 23 pistol that had been issued to him. During the annnal
equipment audit, Sergeant Newlin, who was the supervising officer, and Harry Birkenfeld had
a.ttempted to account for the pistol. Sergeant Newlin eventually located the gun in the lab closet
of the Detectives Division. Detective Dillard, who found it in an unlocked desk drawer in
Deputy LaFrance’s office, had placed the gun in the closet.®? Harry Birkenfeld had e-mailed

" Deputy LaFrance on that day inquiring as to the status of the Glock, and Deputy LaFrance had
indicated by return'e-mail that he had.previously turﬁed in the weapon.

On Februaty 5, 2001, Lieutenant Harris sent Deputy LaFrance a memorandum again
ordering him to submit properly completed overtime slips for all work outside his regular shift.
He was given until February 13 to do so, with the proviso that faiture to do so would rceult in
disciplinary action up to and including suspension or termination.* |

- Additional problems with Deputy LaFrance s hand]mg of cases, property and evidence
were discovered in the course of the i mvesttgatlon, and Lientenant Harris documented these -
problems with notes to the iriternal file in the form of mémoranda. On February 6, 2001,

" Lieutenant Harris documented problems with the Shortridge case (CR0011426).3* Lieutenant -
Harxis learned that despite havmg a video showing the suspects committing the burglary; and the
victim’s ability to identify some of the sﬁspects no complaint had been forwarded to the
Prosecutor s Office for charging. Trina Washbum had received numerous telephone calls from
the vmhm, Laune Shortridge, asking about the status of the case and mmcahng that Deputy

. LaFrance had not retumed her calls, although the Deputy had assured Ms. Washburn that he had
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done so. On February 6, Lieutenar_zt Harris als'o wrote a separate memoraﬁdum documenting
proBlems with case CR9923340.%

. OnFebruary 13, 2001, Detectives Dillard and McDonough met with Deputy LaFrance fo
obtain information about the Shortridge burglary and thé Ruth Davidson homicide. Deputy
LaFrance provided them with information as to the latter case, but'i_ndicated to them that he had

. yetto do his report on the Shortridge case. Sergeant Merrill had been rqulésted by Lieutenant
Harris to complete a report on the Shortridge case, and he subsequently accompaniéd Deputy
- LaFrance to his car where the latter retrieved the Shdrtridge file from the trunk. -Sergeant Merﬂil'
-informed Lieutenant Harris that he had noticed approximately half a dozen additional manila
folderé in-a box in the trunk, and the Lientenant instructed him to prepare written documentation . -
of Ius conversation wnth Deputy LaFrance, which he did in Tile form of 5 memorandum to Pa.u.'ol
Division Chief Wayne Guila 3
Cp February 14, 2001, Lieutenant Harris instructed Seréeant Merri;'llto arrange to meet
with Deputy LaFrance, rexﬁovc all KCSO materials from the trunk of his car, and prepare an
inventory of the matferials retrieved.. On tha‘t sarpe d:ay, Lieqtenant Harris sent a memorand;xm fo
| . Sergéant Dave White outlining fhese ovents.’ |
Sergeant Merrill followed the Lieutenant's instructions and met with Deputy Laanée on
February 14 to retrieve the cardboard box from the latter’s trunk. Sergeant Meﬁill also
. ..xrecovered a black, computer-type soﬁ-sided bag containing a laptop computer that Dapﬁty
LaFrance indicated needed to be returned to Harry Birkenfeld. In response to questioning,
Deputy LaFrance informed Sergeant M;nill that _he had no further materials, although Sergeant -

Merill observed additional materials in the trunk that looked as though they might be KCSO
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case files, materials and pfoperty. Sergeant Merrill did not ask about or look through these other
items at that time, but rather relieved the i)eputy from patrol detail and sent him home to retrieve
any case»relatgd material he fm'ght have there. Deputy LaFrance was instructed to meet Sergeant
' Merrill at the Park & Ride later that afternoon to tum over any additional materials he located at
home. Subsequently Chief Gulla contacted Sergeant Merrill and instructed him to have Deputy
LaFrance meet Sergeant Merrill, Sergeant Dave White and the Chief at the Silverdale precinct so
that they could give him a letter and check his patrol car for additional materials needing to be
returned to the Detectives Division. "~

' Sergeant Merrill éontacted D;aputy LaFrance and instructed him to meet him at the
Silverdale Precinct rather than the Park & Ride. Duiing that conversation Deputy LaFrance
informed Sergeant Merrill that he had found the; Pyramid case in his trunk and indicated he

‘would be returning those files.
. Prior to Deputy LaFrance’s arrival z;t the Silverdale Precinct, Sergeant Mefrill, Sergeant
. White, and Chief Gulla inventoried the items that Sergeant Mersill had retrieved from 'the Deprity
earlier that day. Deputy LaFrance arrived with several boxes he described: as evidence belonging
to Doug Lent Industries that had been at his h;me, and a m?nﬂa folder conta'jm'ng the case report
' for the Shorb:idge case, which he had prepared the night before at Sergeant Merrill’s request. Tn
response to Sergeant Merrill’s query as to whether that was everything he had, Deputy LaFrance
initially said yes, but then indicated that the case file for the P;ixarni;l cas;s was still in his vehicle.
- Sergeant Merrill instructed the Depitty to move his patrol vehicle to the north side of the
building. Oncg the vehicle was moved, Chief Guiia, Sergeant Merriii, and Deputy LaFrance
witnessed as éergeant White searched the Deputy’s patrol vehicle. Am.ox.lg materials removed

from the vehicle were a file size-cardboard box confainixig the Pyramid case, 2 black soft-sided
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bag containing 3.5 inch floppy disks and reco;'dable CD-ROMs (some of the floppy disks had

' “KCSO” written on the labels and at I.east two of the CD-ROM:s had writing on them indicating o ‘

. they belonged to Seattle Police Department), what was apparently case file paperwork, and
several- VHS video cassettes (including a commercially produced pomographic video).

 After S&gemt White took possession of all this material, Chief Gulla and Sergeaht

Merrill assisted him in camrying it to Chief Gulla’s office. Once there, beputy LaFrance, Chief )
Gulla, and Sergeant Merrill vvimgssed as Sergeant White inv;:ntorfed all items removed from the.

‘Deputy’s patrol car. Sergeant White packaged all the items into boxes or brown paper bags and
sealed them. The material was then taken to the Property Room, inventoried, and logged into 2
propérty report. . ) ‘ _

. Deputy LaFrance was also f;rcscnted with a letter dated Febrixal:y 14, 2001,”informing

- him that the Office bf Professional Standards was undertaking an investigation in response toa

. complaint that he had neglected his dﬁﬁes as a Deputy. Sheriff. ﬁe letter indicated the

allegations of the complaint included failure to respond to direct orders, neglect during cnmmal

investigations, lack of competence, failure to complete and file reports, and improper evidence

handling procedures, and contained a. tist of policies violated should the allegations be pi'ovén,

. with copies of the 1-'eferenced policies attached.®® | '

On February 15, 2001, Sergeant Merrill sent a memorandum to Chief Gulla detailing the

- occumences of February 14.% .

" On February 15, 2001, Chief Mike Davis, on behalf of Sheriff Boyer, sent Deputy '

LaFrance a letter placing himn on Administrative Leave effective immediately, pending’

3 pxhibit E-27.
*® Exhibit E-31.
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completion of the inteﬁial _investigaﬁon.4° That same day, Deputy LaFrance consulted a Guild

attorney and sent an e-mail te Chief Guila grieving all di seipline he had received, including the

' -suspension he had been notified of on January 30.% Undersheriff Bonneville reviewed the . 1
grievance, the investigation and the sanctions, and on February 27 sent Députy LaFrancea .
memorandum denying what he categorized as a Step 3 Response, Grievance of Suspension, as ' :
unt_imei).', and indicating that even had it been timely he would have denied the grievance on its
merits.2 Tt was the Undersheriff's contention that since Chief Davis, as the Sheriff's designee,

- did not receive the e-maii message antil f‘ebmary 16, Depﬁty LaFrance did not file his grievance
within tﬁe fifteen (15) calendar days required by the Agreement.

* On February 20, 21, and 22, 2001, Sergeants White and Mexxill opened the sealed boxes
and bags, re-mventoned the materials, agam logged them into a propexty report, and plaoed the
materials into evidence bags which were sealed and initialed. |

Detective James McDanough was directed to assist with reviewing cases that hed been

‘ assigneci to Deputy LaFrance Detecﬁve McDonougﬁ reviewed thirty-three (33) cases that -
_ Deputy LaFrance had been mvolved in dunng his two years in the Detect:ves Division, and on
March 13, 2001 he submitted a report of his investigation to Sergeant White.® Eleven (1 1) cases
were closed and no furﬂwr follow-up was needed, and four (4) cases were awaiting a charging.
demsmn or prosecution. Sixteen (16) cases required further follow-up and were reassigned to
other detectives. . _

On April 25, 2901, Sergeant ‘White, on behalf of Sheriff Boyer, sent a letter to Deputy

LaFrance informing him that the Office of Professional Standards had expanded its investigation i

40 Byhibit B-54. . ‘ i
1 pxhibit D-26. - ‘ :
“2 Exhibit B-18. . :

43 Bxhibit E-38.
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to include allegations that he had misrepresented the status. of several case files and the nature of

several CD-ROMs and 3.5 floppy disks that were in his patrol car at the time it was searched and

inventoried. Tt was also alleged that he had been absent from his duty station without
authorization and made disparaging comments td, and hung up the telephone on, Sergeant
‘White." |
~ Aninvestigatory interview occm.'red on April 24, 2001, and Dé:puty LaFrance attended

" with Arthur Ortiz, Guild Attorney; Michael Rodrigue, Guild President; and Phil Doremus, Guild
Representative. During this interview, the Deputy and the Guild requested clarification as to the
' allegafions and more time to respond to the charges, to which the County agréed; the interview
 was tape-recorded and the tape was franscribed.®® During thls interview Deputy LaFrance’s

* behavior (based on tfze transcript) appeared to be evasive, erratic ;lnd confused.

On'April 30, 2001, Sergeant White sent & letter to Deputy LaFrance &etaih‘ng the charges-
against him % .

"Two additional investigatory interviews took place 6n May 7 and 10, 2001. Deputy
LaFrance appeared for both interviews with the s;ame rei)resentation as on April 24; both
interviews were tape-recorded and trgnscribed.” Again, during these interviews Deputy
LaFrance’s bebavior (based onthe iranscﬁ_pt) appeared to be évasive, erratic and cc;nﬁxsed.

. Sergeant White subsequently investigated D;aputy LaFrance’s responses to the allegations
and submitted an investigative summary of his findings to Chief Davis on August 2, 2001.% In

addition, Lieutenant Hartis reviewed the transcript of LaFrance’s interviews, and prepared a

4 Bxhibit B-39,
4 Bxhibit E-40.
4 Exhibit B-41.
. ¥ Exhibit E-42.
48 Exhibit B47.
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written sm of his .comments.”

As Chief of Detectives, Mike Davis was responsible for reviewing Ser;gean‘t White’s
internal invc;s:tigation and determining whether the allegations against Deputy LaFrance were
founded. On September 11, 2001, Chief Davis issu.ed a Notice of Decision and Pre-termination -
hearing to Deputy LaFrance listing 29 sustained incidents of misconduct and their aﬁendant
policy violations.> Atta;zhed to this Notice was a Chronology of Progressive Discipline listing
the mumeﬁng, warnings, and discipline that Deputy LaFrance had received.’! '

A I;oudermz'll hearing lasting the better part of a day was:held on November 13, 2001, at
the ‘Au&itor’s Office conference room in the Kitsap Cdunty Courthouse in Pott, Orchard. Deputy
' LaFrance attended and was again rep'resented by-Guild members Phil Doremus and Mike

" Rodrigue and by Guild Attomey Arthur Ortiz.” The Loudermill hearing was tape—recorded and
the tapes were transcribed.* |
- On November 29, 2001, Chief Davis sent Deputy LaFrance a Notice of Termination
- detailing the specific incidents and violations that were being Med subsequent to the
. November 13 Loudermill hearing® Examining fhe 29 incidents outlined in tlic September 11,
. 2001 Notice of decision and pre—termination hearing, Chief Davis detenm'néd ﬂlat the majority‘df '
" the allcgatio-ns. could be sustained. He grouped related incidénts for purposes of qlarity, and

itemized the specific rule violations sustained with respect to the incidents, as follows:

* Bxhibit B-43,
0 Exhibit E-48.
3! Exhibit B-49.
+ 3 Bxhibit E-50.
53 Exhibit E-51.




Rule Violations Sustained:

Incidents: | As To: .
ITand2 Presha Case — seizure contrary | 4.01.02(a)(3)
to Department policy; failure '} 4.02.02(d)
to document case in records; | 6.01.03
documents and records not 6.01.07(e)
treated according to procedure | 6.03.03 _
. -11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule
11.3.10 - Civil Service Rule
'3 Failure to follow orders to 4.01.02(a)(2) o
turn in materials; failure to 4.01.03
turn in overtime slips 11.3.01 — Civil Service Rule
11.3.02 — Civil Service Rule
- 11.3.08 — Civil Service Rule
4 -Failure fo request annual leave "~ UNSUSTAINED
' while on Administrative leave '
5 Shortridge Burglary - failure | 4.01.02(2)(3)
to document investigative 4.02.02(d)
activity in report form 6.01.03
11.3.01 ~ Civil Service Rule
11.3.02 — Civil Service Rule
16 Shortridge Burglary — failure | 4.01:02(a)(2)-(3) o -
to properly handle evidence | 4.02.02(d) UNSUSTAINED
T 6.01.07(c) -
6.03.03 -
11.3.01 - Civil Service Rule
11.3.02 --Civil Service Rule
o 11,3.10 — Civil Service Rule
' {7and8 | Shoriridge Burglary —lack of _ | 4.01.02()(3) ' .
'} . | candor - 4.02.02(d) UNSUSTAINED
: ‘ 4.02.03(2) ’
6.01.03 UNSUSTAINED
6.01.07(¢) UNSUSTAINED
11.3.01 - Civil ServiceRule  UNSUSTAINED
11.3.02 - Civil Service Rule :
11.3.04 - Civil Service Rule
9and 10 | Fraud Case (99-06486)— 4.01.02(2)(2)-(4)
failure to secure arrest warrant | 4.02.02(d)
and failure to properly handle | 6.01.03
evidence 6.01.07(e)
6.03.03
11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule -
) 11.3.10 - Civil Service Rule .
11 Duplicate of 10 DELETED




Rule Violations Sustaived:

Incidents: | As To;
12and 13 | Pyramid Case — fallure to 4.01.02(a)(2)(4)
properly handle evidence, 4.02.03(a) '
failure to file charges, 6.01.03
misrepresentation "11.3.01 - Civil Service Rule
: 11.3.02 - Civil Service Rule
11.3.04 - Civil Service Rule
14 60 computer discs and 3 CD- | 4.01.02(a)(3)
ROM s containing ' 4.02.03(a)
pomography and child 6.01.07(¢)
pornography found in 16.03.03
Deputy’s patrol vehicle trunk | 11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule
: . 11.3.04 - Civil Service Rule
15 Unsecured handgun 3.05.02(9)
. 4.01.02(2)(2)-(3)
4.02.03(2)
11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule
. 11.3.04 - Civil Service Rule
16and 17 | Discourteous behavior to 4.02.03(a) UNSUSTAINED
Sergeant White 11.3.02 UNSUSTAINED
11.3.04 - UNSUSTAINED
18 McKush Theft (99-023340) - | 4.01.02(a}2)-(3)
failure to complete reports 4.02,02
' 6.01.03
11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule
: 11.3.10 - Civil Service Rule
19 Child Molestation Case 4.01.02(a)(2)-(3)
(00-10607) — delay in 4.02.02(d)
completion of reports and 6.01.03 .
paperwork 11.3.01 - Civil Service Rule
' 11.3.02 - Civil Service Rule
. 11.3.10 - Civil Service Rule
20 Duplicate of 14 DELETED
21 Carter Child Pornography 4.01.02(a)(2)-(3) ’
Case (00-12753) - failure to | 4.02.02(d)
file case with Federal 6.01.03
prosecutors after advising 11.3.01 - Civil Service Rule
DPA Tim Drury to drop State | 11.3.02 - Civil Service Rule

' charges

11.3.10 - Civil Service Rule
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'As To:

Incidents: ‘ | Rule Violations Sustained:
22 Richards Arrest (00-04855)— | 4.01.02(2)(2)-3)
failure to return personal 4.02.02(d)
property to arrestee or to 6.01.07(e)
admit said property into 6.03.03
evidence prior to location of | 11.3.01 - Civil Service Rule
arrestee 11.3.02 - Civil Service Rule
11.3.10 - Civil Service Rule
23 Doug Lent Industries 4.01.02(a)(2)-(3)
Embezzlement Case 4.02.02(d)
(99-10856) — failure to 1 6.01.07(e)
properly handle evidence and | 6.03.03
paperwork 11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule
11.3.10 - Civil Service Rule
24 DeGuzman Child Molestation | 4.01.02(2)(2)-(3)
Case (00-13417) - - 4,02.02(d)
downloading of pomographic | 6.01.07(c)
| images onto County computer | 6.03.03
and transfer of images to 11.3.01 - Civil Service Rule
desktop computer at KCSO 11.3.02 - Civil Service Rule
Silverdale office * 1 11.3.10 - Civil Service Rule
25 Failure to appropriately. deal | 4.01.02(a)(2)-(3) UNSUSTAINED
: with ammunition recovered | 4.02.02(d) UNSUSTAINED
from Central Kitsap school 6.01.03 UNSUSTAINED
authorities 6.01.07(c) UNSUSTAINED
' 6.03.03 UNSUSTAINED |,
11.3.01 - Civil Sexrvice Rule = UNSUSTAINED
| 11.3.02 - Civil Service Rule  UNSUSTAINED
. : 11.3.10 - Civil Service Rule  UNSUSTAINED
26 Child Molestation Case 4.01.020)2)-(3)
(99-11902) — mishandling of | 4.02.02(d)
photo evidence and original | 6.01.07(¢)
reports from Washington 6.03.03
State Patrol 11.3.01 - Civil Service Rule
' 11.3.02 - Civil Service Rule =
11.3.10 - Civil Service Rule
27 Theft Case (00-01666) —~ 4.01.02(a)}(2)-(3)
failure to follow up on atterapt | 4.02.02(d)
to locate suspect, mishandling | 6.01.07(¢)
of evidence and failure to 6.03.03 -
forwatrd follow-up reportsto | 11.3.01 - Civil Service Rule
records ’ 11.3.02 - Civil Service Rule

11.3.10 - Civil Service Rule

oot Sremateonet  emire ¢ .
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Incidents: { As To: Rule Violations Sustained:

28 and 29 | Child Pornography Case 4.01.02(a)(2)-(3)

(00-13102) ~ failure to submit | 4.02.02(d).

case to Prosecutor’s Office, 6.03.03

evidence (pornographic VHS | 6.01.07(¢)

tape) found in Deputy’s patrol | 6.03.15 . .

vehicle trunk 11.3.01 - Civil Service Rule
11.3.02 - Civil Service Rule

11.3.10 - Civil Service Rule

On Janvary 10, 2002, Guild President Detective Rodrigue filed a grievance challenging
Deputy LaFrance’s termination, contending that the termination was not supported by just cause,
in vielation of A{ﬁcle I Se;cﬁon i, of the Agreement, and requesting thatbeputy LaFrance be
 zeinstated with full back pay and benefits.* On Jamnary 31, 2002, Undersheriff Dennis
Bonneville wrote to Guild President Detecti.ve Rodrigue .denying the grievance.”

‘In accordance with the terms of the Collective Bargaining Agreement, the Kitsap County
Deputy Sheriff’s Guild requested that Deputy LaFrance’s gnevance of his tenmnauon be
_ submitted to the American Arbitration Association for arbitration. David Gaba was selected as-
. arbitrator, and the hearing was conducted on January 21-23, 2004; Janmary §6—27; 2004;
'Februéry 23-24,2004; March 11-12, 2004; March 31., 2004; and April 1,2004, in a variety of

o locaﬁéns in the city of Port Orchard, Washington,

V. POSITION OF THE GUILD
‘The Guild summarizes its case as hinging on four elements with reference to. the
. establishment of j just canse: (1) violation by the County of due process and of the Collective
' Bargaining Agreemer;t, @) yictimizaﬁon and undug criticism of Deputy LaFrance by Lieutenant

Harris, (3) failure on the part of the County to “diagnose, understand, treat and accommodate”

54 pxhibit E-52.
35 pxhibit E-53,
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the Deputy’s job-related health conditions, and (4) denial of any rule violations on the part of the

Deputy, “except where such rule violations can be reasonably excused.”® The Guild has’

provided two appendices to ifs brief, an Analysis of Incidents and an Analysis of Specific |

Allegations, to describe and contest what it characterizes as “a sea of charges 57

?hé Guild discusses Arbiu:ator Carroll Daugherty’s widely accepted formulation of the
s;even (7) elements of just cause, contending that there are at least 19 factors that can be
identified as germane to the ;:stablishment- of just cause, and that there are 14 factors that are
directly relevant to the case at hand, as follows: |

1. Did KCSO give Deputy LaFrance reasonable notice of the penalty
he faced for violating the rules in question?

2. Did KCSO conduct a thorough and fair mvesugatlon, and consider
all of the relevant evidence?

-3, Did the investigat‘ion of Deputy LaFrance compiy with all legal and
‘ . contractual due process requirements? :

4. Dld Deputy LaFrance in fact violate the KCSO rules that were
- identified? ’

5. . ‘Was the penalty nnposed by KCSO consistent wnth its treatment of
* other employees?

6.- -Did Deputy LaFrance receive progressive discipline when
" appropriate?

7. Does KCSO have a strong, legitimate interest in the enforcement of
- therules it used to discipline Deputy LaFrance?

8. Is the penalty imposed by KCSO reasonable in Jight of the nature of
the offense, Deputy LaFrance’s length of service, and his discipline
record, particularly in the patrol division? i

9. ‘Was the penalty reasonable in light of all the other mitigating
factors?

% Grievant’s Closing Bri¢f, p. 5.
*7 Grievant’s Closing Brief, p. 5.
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10.  Was the discipline imposed by KCSO the only &isciplinary action
taken concerning the alleged conduct? )

11. * Did KCSO avoid contributing in any way to Deputy LaFrance’s
conduct through its own action or lack of action?

12, Was KCSO’s own motivation and reasoning process in méking the
" discipline decision proper?

13.  Did KCSO fulfill all of its own legal obligations to accommodate
Deputy LaFrance? ,

14.  Did the discipline of Deputy LaFrance comply with all of his legal or
- constitutional rights?*® ' o

_ The burden of proof for the County espoused by the Guild is one of clear, oogen.y and -
ponvini:in'g evidence. The Guild places great emphasis on the length of Deputy LaFrance’s
: sérvice and the catastrophic impact his terminafiori,.if upheld, will have on his fizture career,

- contending that because of the severity of the repercussions from this decision, a preponderance
- of the evidence standard is not sufficient. The Guild bolsters its argiument.by re_:ferencing the .
‘Wiashington State Sﬁpﬁeme Court which held that a physiciz;n’s due %;rocess rights were violated
. by the application of a preponderance standard, with.thé Guild maintaining that the interests at

stai:e in grievances for law enforcement officers are analo;goils to those for physicians.” 'II}c
- Guild <';ontends that the County erred in its discii)line and investigaﬁon of the Deputy by
applying the lesser and insufficient burden of preponderance, and contends that an application of .
ﬁxe clear, cogent and conﬁncing standard would not haye resulied in the De};)uty’s discharge.
Even assuming some Ievel o:t; wrongdoing is acknowledged, and some discipline of
" Deputy LaFrance is therefore warranted, the Guild is emphatic in its contention that discharge is
unwarranted. o

The Gliild contends that Deputy LaFrance was a superior officer for most of his career,

% Grievant’s Closing Brief, p. 7-8.
% 144 Wn2d 516, 29 P.3d 689 (2001). -
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and that his termination resulted frqm two primary cau;aﬁve,factors: (1) an unacknowledged
medicgl impairment; and (2) Lieutenant Harris having pursued a calcalated course of ﬁttempting_

. to discredit him. The Guild maintains that Lig:uienant Harris targeted Dgpﬁty LaFrance because -
he took exception to the Deputy’s investigation of Ro%am:e’s, a prostitution house, owing to the
Lieutenant’s acknowledged intimate relationship with Stevie Collins, who in turn had a
relationship with that establishmerit, | |

Itis argu.ed by the Guild that Deputy LaFrance’s judgment became sétiously impaired as

L ' a consequence ot_‘ a severe psychological problem that should have been obvious to KCSO. The

: Députy‘s repeated failure to follow orders is, in the Guild’s view, clearly a consequence of.
impairment and i no way can be categorized as lelful misconduct. Further, the Guild contends
that the Deputy was not given feasonable notice of penalty. 1t is also argued that he was not
accorded a prompt, thorough a.nd fair investigation, but .rathe.r than the investigation was not

. impartial, in that positive elements of the Deputy’s carec;,r were not éiven‘due weight, and that

th;a ixlw.esﬁgation.involved unreasonable delays and violated due process, the Jatter because the

alle.gﬁions as presented in the pre-discipline notice were éxpanded by Chief Davis in the
discipline notice. '
It fs the G;l_lild’s position that Deputy LaFrance did not violate the identified rules. The

- Guild notes, with réspe;;t to hlS charged violation of the January 30, 2001 order o return his case

- files, that the County had had complete and exclusive control of those files when it clear'led his
office on December 15, 2000, but chose fo return those files fo him for additional work. |

Retumning to its contention that the Deplity did not wiltfully disobey orders, the Guild

. expands its case to discuss the distinction between lying and unintentional misstatement of facts,
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and the fact that “a failure to respond it not always insubordination,”® '

The Guild maintains that Deputy LaFrance’s punishment was not in line with that

accorded to other employees with similar violations, citing a deputy, Chris Andrews, who

recéived only a verbal reprimand for not telliﬂg the truth, and noting that in another KCSO case

. where an officer was terminated there were a number of additional serious charges over and

.
-

above that of untruthfulness.**
With respect to the issue of whether Deputy LaFrance was accorded 2 clear course of

progressive discipline, the Guild argues that this was not the case, and also argues that some of

the rule violations alleged against the Depﬁty pertain to rules for which the County has not -

docomented a strong, legitimate interest in enforcement. While conceding that rules against
untruthfulness and insubordination are critical to law enforcement, the Guild noteé that otiler.
rules cited by the County with respect to Deputy LaFrance are often breached without
consequent discipline, naming rules pertammg to the completion of written consent forms prior
to search, the treatment of all materials as evidence, the cOmpieﬁon of written reports for every
case-related contact, the handling of closed case files as evidence, the p'rocessing of proimcrty,
and proper cha‘rging of overtime in its grgument for this point. The Guild ¢ontends that Deputy
LaFrance was unfairly and incpnsistenﬂy penalized for behaviors that seldom even lead to
discipline, much less discharge. Therefore, the Guilcl. reiterates its position that nothing the

Deputy did justifies his termination and that the discipline imposed was excessive, especially in

* Jight of his overall employment record and the mitigating factors of his medical impairment and

the failure of KCSO to provide him with adequate training and support.

The issue of double jeopardy is given substantial weight by the Guild, in that it contends

% Grievant’s Closing Brief, p. 45. -
% In the Matter of an Arbitration Between Kitsap County Deputy Sheriff’s Guild and Kitsap County, Atbitrator’s

. Pecision and Award, Craig Montgomery Termination, Case No. 75 L 390 00240 02 (June 23, 2003).
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that the Deputy had already been disciplined, by a two-day suspension in late January and early
February of 2001,.for the same acts that were used fo justify his termination. | _ . {

"I‘he Gﬁild revisits and emphasizes its earlier ar_guments with ,regard to' the improper
motives of the KCSO in its decision to terminate the Deputy's employment, its failure to
écc‘onunodate his medical impainneﬁt, and its violation of the Deputy’s legal rights with respect
" todue prot..:ess in terms of privacy and of ééarch and seizure, inability to assist-in his defense at
the Loudermill hearing owing to impairment, and wrongfl publishing of facts which deprived
i;im of his liberty interests (with reference to allowing rumors of the child pom;agraphy
component of the investigation). | ' '

* The Couty is contended to have failed in s establishment of the elements of just caus,
" and the Guild asks that Deputy LaFrance be made whole with reinstatement, back pasr and
benefits, expunging of personnel files, a name-cleariné press ;'clease, and rf:imbm%ement fora

subétapﬁal portion of attorney fees, including all fees incurred up to the point of arbitration. .

V1. POSITION OF THE EMPLOYER
1t is the position of Kitsap Cou‘my that it has met its evidentiary standard for just cause o
terminate Deputy Brian LaFrance, namely that it has established its case by a preponderance of
the evidence that it cf'mcludes 'is the appropriate burden of proof in response to an employee - .
"grieving discharge.? The County contends that it has proven Deputy LaFrance. guilty of
. numerous incidents of several types of misconduct, and that termination is merefofé areasonable
penalty. Primary to the County’s case are what it characterizes as Deputy LaFrance’s failure to
obey the January 30, 2001 order that he turn in his case files, his failure to obey the February 5,

2002 order that he tum in overtime slips for all ovéxﬁme he had ‘worked, his demonstrated

€2 post-Hearing Brief of Kitsap County.
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- incompetence in filing reports and cases, and his incompetence in'bandling evidence and-

property.

With reference to what is described as Deputy LaFrance’s lack of candor, the County

B .

. diséusses his initial denia} that he received the January 30, 2001 order to tuzn in his cases and
maintains that in hearing testimony he gaw.le “dodging, equivocal anci double-tongued responses
to questions about case r‘eborts, files, property and evidence.” The County discusses Deputy .

. LaFrance’s iestimony about downloading files onto the squad room computer, asserting that his

hearing responses v;fere evasive and suspicious with regard to this episode and misrepresented

_imageé of child pornography as miscellaneous documents. The County goes on to discuss

- Deputy LaFrance’s representation to Seigeant Merrill that.he had submiited the completed
Shortridge Burglary report to Trina Washburn, which she denied; his contention that he was
advise.d by Jobn Dolese of the Prosecutor’s Office not to submit the Pyramid Case to ihat Office
for charging, due to pending litigation, whlch advice Mz, Dolese denied having glven, his
contention to Harry Birkenféld that he had turned in the Glock 23 handgun when in facthe had
left it in his unlocked desk drawer (where it had been found by Detective Dillard, wiho had

" relocated it o the lab closet oi; the Detect.ives Division) anci the varied.and inconsistex'xt testimony -
- about the disposition of the handgun that he provided in hearing testimony; ‘his initial denial and
subsequent acknowledgement that he had stored materials for the Doug Lent case.in his homé}
1.1is vaiied descriptions of the contents of the floppy discs and CD-ROMs in his trunk that were
'-,détermined to contain poﬁographic images, includiné child pornography; and his

misrepresentation to Sergeant Porter of the nature of the materials in his trunk; with respect to

B P

then' being personal materials as opposed to KCSO matenals

Discussing the central pnnclplc of employee progrcsswe discipline to the estabhshment

 post-Hearing Brief of Kitsap County, p. 62.
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of just cause, the County asserts that Deputy LaFrance was provided with ongoing ;
* documentation of his deficiencies and was aﬁor&e& multiple opportunities to amend his
- behaviors, noting that the Collective Bargaining Agreement mandates that written reprimands
" and suspension without pay constitute incidences of proéressive discipline. The County
n_1aintai1.3s that the only discipline that was formally grieved by Deputy LaFrance, prior to the
tcmﬁnatiqn itself, was the two-day suspension, a;ld further notes that ﬂ.xe grievance was denied
- and not advanced to arbitration. The County insists that the pattern of misconduct that had been
tﬁe, focus of prior disciplim; was similar to the behavior that resuited in his termination.
The Coimty categorizes the investigation against Deputy LaFrance as full and fair,
i'n that there were three investigatory interviews and a Loﬁdermill hearing. The Cc"unty disputes
- Deputy LaFrance’s argument that improper acts by Lieutenant Harris were a significant
component in the progréssive discipli;l'e and resiﬂting termination, denying any conspiracy
against the Deputy on the part of the Lieute@t and pointing out that (;ther County
Teprésentatives were aware of the Deputy’s deficiencies and involved in the discipline and
investig:;ﬁgn that resulted in his terr_nin%.ztion, and noting that the final tex_min-ation ‘decision was
made by Chief Davis and supported b); Und_ersheriﬂ' Bonneville. Th'e County takes due note of
Lieutenéht Harris’s misconduct subsequent to the Deputy’s termination, but contends that this-
miscon&uqt is not relevant to the discipline or discharge of the Dep.uty. _
Turning to the aréument that the Detectives Division did not provide Deputy LaFrance
~ with adequate training and equipment, the County discusses contrary testimony by the Deputy
himiself at an investigative interview on May 10, 2001, and documents that he bad access to
" . adequate tech;zical equipment to do hié job, while also pointing out that “obeying direct orders,

preparing and filing reports and cases, and handling evidénce and property” do not require either
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‘highi-tech computers or software.*
The County is emphatic in its belief that the Guild has not provided any justification for a
reduction in penalty, citing arbitration decisions supporting the argument that in cases of proven

misconduct arbitrators do not have discretion to amend a management penalty absent

documentation of management abuse of discretion. The County is also emphatic in its argument

that any health problems Deputy LaFrance might have been experiencing during the course of
the progressive discipline are not grounds for mitigation, in that it takes €xception to the Deputj'
denying misconduct and incompetence wﬁle heis shnultanequsly.'contending that his
misconduct and incdmp«;tence occurred consequent.to health issues; points out that the only
medical testimony presented was garﬁereci after the fact; and finally contends that disability is
‘ not grounds for insulation from the consequenceé of bad acts, noting that the Equal Employraent
Opportunity éotmnission acknowledges that reasonable accommodation does not include
" “[wlaiving warranted discipline, even if disability playéci a ro.Ie in causing the conduct that is
worthy of dis«-:ipline.”“ The County points out that neither a heart condition nor post-traumatic
stress disorden: resulting from exposure to child poniography were at iésue prior to the arbitration
Iiearing. '
Finally, the County Tenews its argument that Deputy LaFrance’s willful disobedieﬁce of
‘reasonable orders and directives led to l:;is progressive discipline.;ﬁd, when tha_t- faﬂe&,

~ termination, and reiterates its contention that there was just cause for his termination.

% Post-Hearing Brief of Kitsap County, p 76.
 EEOC ADA Case Study Training (1996), C.S.1 st p. 5.
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VII. DECISION
The Applicable Standard is Just Cause.

‘Where there is no contractual definition, it is reasonably implied that parties intended
appllcatton of the generally accepted interpretation which has evolved in labor-management
Junsprudence: that the ju_St cause” standard is a broad and elastic concept, involving a balance
of interests and notions of fundamental faimess.5
_ Described in very general terms, the applicable standard is one of rmsénablgness:

' ...whether a reasonable (ﬁersox.l) taking into account all relevant ._ o
circumstances would find sufficient justification in the conduct of .
. the employee to warrant discharge (or discipline.)” '

. As traditiopally applied in labor arbitrations, the just cause standard of review requires
- consideration of wheth;:r,an accused employee is in fact guilty of misconduct. An employer’s

good fuith bt mistaken belicf hat misconduct ocourred will not suffice to sustein disciplinacy
_action. If misconduct is proven, another consideration, uniess contractually precluded, is
. whether the severity of disciplinary‘ action js reasonably related to the seriousness of the proven
oﬂ'ense and the employee’s prior record. It is by now axiomatic that the burden of proof on both |
issues resides w1th the employer |

The “Just Carise” standard as semmally defined by Arbitrator Carroll Daugherty

incorporates seven tests as follows:

1. Did the company give the employee forewarning or foreknowledge of the
possible or probable disciplinary consequences of the employee’s conduct?

2, Was the company’s rule or managerial order reasonably related to (a) the
orderly, efficient, and safe operation of the company’s business and (b) the
performance that the company might properly expect of the employee?

6 stszon Foods 118 LA 1608, Rabanco Recycling 118 LA 1411.
! RCA Communications, Inc.29 LA 567, 571 (Harris, 1961). See.also Riley Stoker Corp., TLA
764 767 (Platt, 1947),
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3. Did the company, before administering discipline toan employee, make an
~ effort to discover whether the employee did in fact violate or d:sobey arule or

order of management?

4. 'Was the company’s investigation conducted fairly and objectively?

5. Atthe investigéﬁon, did the “judge” obtain substantial evidence or proof that

the employee was guilty as charged?

6. Has the company applied its rules, orders, and penalties evenhandedly and
without discrimination to all employees? .

7. Wasthe degree of discipline administered by the company in a particular-case
reasonably related to (a) the seriousness of the proven offense and (b) the
_ record of the employee in his service with the company‘?

If one or more of these questions is answered m the negative, then normaliy the
just cause tequlrement has not bccn satisfied.® -

1 find that the list as deﬁned by Arbitrator Daughcrt); provides a sufficient Jevel of detail

to satisfactoﬁly determine whether Deputy LaFrance’s rights were protected.

The Applicable Burden of Proof is Clear and Convincing Evidence.

Ina case involving the dlscharge of an employee the burden is on the employer to

sustain 1ts allegatxons, and to establish that there was just cause for the temnauon As the

Jeading treatise in the area noted:

Discharge is recognized o be the extreme industrial penalty since the employee's
job, seniority and other contractual benefits, and reputation are aft stake. Because

. of the seriousness of the penalty, the burden generally is held to be on the
employer to prove guilt of wrongdoing, and probably always so whcre the
agreement requires "just cause® for discharge.™

In this context, it is appropriate for the Arbitrator to demand clear and convincing .

‘evidence. As Arbitrator Richman explained:

“The imposition of a lesser burden than clear and convincing proof fails to give

& Enterprise Wire Co., 46 LA 359, 363-4 1966).
@ o Enterprise Wire Co., 46 LA 359,362 (1 966).
- ™ Elkouri and Elkouri, How Arbitration Works 905 (5th Ed. 1937).
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consideration to the harsh effect of summary discharge upon the employee in
terms of future employment.” .

Only if misconduct in the instance that led to the termination is proven can an a;bitrator
. go on to address the question of appropriateness of disciplinary action.
The County argues for a standard of preponderance of the evidence, in contrast to the
) Guild’s advocacy for a standard of clear, cogent and convincing evidence. The Guild is correct
. inits arguments, given the seriousness of the penalty of termination, the resuit of which is that
. . ﬁeputy LaFrance will be unable to find future work in the law enforcement field should the

termination be upheld.

. Was t'lle Just Cause Standard Met?

On initial examinaﬁon this case would seem to have a significant level of complegity, but
fiiis perception is moﬁ a result of the large volume of incidents and their corolldry rule violations
o _ (aptly described by the Guild as “a sea.of charges™) than of any inherent complexi.ty with rcspéct
to the ﬁmdamental.issues. Deputy LaFrance’s alleged transgressions have several common
themes and, once éommonalities' are addressed, ﬁe issues can be_ reduced fo a relaﬁ;rely_
abbreviated Iist. The Guild would have us believe that the sp'eer volume of charges is testament
to the unjust nature of Deputy LaFrance’s treatment, whereas the County takes the position that
the abundance of alleged incidents points to an pnequivdca[ diagnosis of misconduct on the part
of the Deputy. In actuality, the charges have significant commonalities. First, thopgh, it'is '

necessary to deal with the issue of whether the County met the tests for jilst cause.

2 General Telephone Co. of California, 73 LA 531, 533.(Richman, 1979). See also; Adantic Southeast Airlines,

Inc., 101 LA 515 (Nolan, 1993) (using clear and convincing standard); J, R. Simplot Co., 103 LA 865 (Tilbury,
1994) (samé); Collins Food International, Inc., 77 LA 483, 484-485 (Richmén, 1981) (same). The Employer bears
this burden of proof both with respect to proving the alleged violation, and with respect to demonstrating the

" appropriateness of the penalty, Pepsi-Cola Co., 104 LA 1141 (Hockenberry, 1995).
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As to the first element of jl'lSt cause, the issue of whether Deputy LaFrance was given
forewarning or foreknowledge of possible or probable disciplinary consequences of his conduct,
I find that the County met its burden of proof. Reviewing the series of disciplinary events
beginﬁng in December of 1999, and culminating in his terminaﬁon, I find the County did on
numerous occasions inform the Deputy that faflure to improve his behavior could result in '
various disciplinary consequences, whi;:h were cleaﬂy deli'neated.

- 'With respect to the second élemcnt of just cause, whether the rules and orders in question
 relate to the ordcrly, efficient, and saﬁ‘e 'operat.ion of KCS 0, and to a reasonable expectation of
performancé on the part of the Deputy; I again find that the County has met its burden of proof.
The rules pertaining to comﬁetency; neglect of duty; compliance with orders; timely and accurate -
- submission of reports; correct property report forms pfocedure; and inventory of records, reports,
property and evidence are necessary tq the opéraﬁon of’ thg Sheriﬁ’ s Ofﬁce. So, too, are tile
cited Civil Service Rules from Section 11.3 (Discipline—Good Cause—Tllustrated) which'
'pertam, respectively, to: (11.3.01) incompetency, inefficiency, inattgntion to, or dereliction of
duty; (11;3 .02) dishonesty, intemperance, immoral conduct, insuiuord‘ingﬁon, discoﬁrteous
. treatment of the public or a fellow exﬁployee, any other act of omission or comhission tending to.
. injure the public service, or any other willful failure on the part of the employee to properly
conduct himself; (11.3.04) dishonest, disgraceful, of prejudicial conduct; (1 1.3.08) willful or -
intentional violation of any Jawful and reasonable regulation, order or direction made or given by |
a superior officer; and (i 1.3.10) violation of reasoriable requirements promulgated by the |
- Sheriff’s Written I?\ulcs.72 None of these rules is wxreaéonable, por is unreasonable that an
efmployee be expected to follow these rules. |

“Turning to the third element of just cause, namely véhgther the County made an effort to

7 Exhibit E-3.
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establish whether violations had in fact ocourred before disciplining Deputy LaFrance, I find that
the burden of proof for just canse has been met. In no instance was discipline impoéed by the

County until and unless it was satisfied that there were documented violations of rules on fhc part

of Deputy LaFrance. Indeed, I would consider that the County was extremely geierous in its

continued efforts to work with the Deputy to re;nedy his unsatisfactory behaviors. The County in
its brief takes exception to the Deputy denying misconduct and incom;;etenoe while he is

simultaneously contending that his misconduct and iﬁcompeténce ocourred consequent to health
. issues. The Couﬁty is correct that the vast weight of evidépce showed bebpty .Lafrance tobe
- guilty of both'misc;onduct and incompetence, S '
The County also met tixe fourth element of just cause, the faimess of the investigation. :
. Députy LaFrance was interviewed extensively on April 24, 200_1, and again on May 7 and May '
10. Sergeant White conducf:ed a thorough iqvesﬁgaﬁom and Licutenant Harris reviewed the

| ‘transcripts of the Deputy’s interviews and prepared a written response. .’I‘he Noticq of Decisign

and Pre-termination hearing provided to Deputy LaFrance by Chief Davis on September 11, .

ZOOi Iiéted 29 sustained incidents of misconduct and attendant policy violations, including a

‘Chronology of Progressive Discipling listing the counséling, Wamh:tgs, and discipline that
.. Déput).r LaFrance had received. A Loudenr;fll hearing was held on November 13. Subsequent to
that hearing the Chief revised his evaluation and provided the Deputy with an ei:haus’tivel}' _
* detailed Notice of Termination detailing what charges were Being suétained and why he was
- sustaining them,

- The County met element five, the provisior_l of substantial evidence or proof that Depyfy.
LaFrance was guilty as charged. The investigation, as already noted, was thorough and

comprehensive, and the documentation provided in the Notice of Termination puts to rest any
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idea that the sustenance of charges by Chief Davis was in any way arbitrary or capricious.
The sixth element for jusf cause was alsomet, The Guild argues that the termination of
Deputy LaFrance was discriminatory in nature in that there was no corollary case of dismissal
for similar charges. It is true that Deputy Chris Andrews received only a verbal reprimand for -
not telling the truth, bﬁt the volume of offenses committed by Deputy LaFrance &o not merely
involve untrpth; that volume justifies, and indeed calls for, a different magnitude of pu:ﬂshmen't'.
The Guild also cited the termination of Deputy Craig Montgomery, pofating out that Deputy
| Montgoﬁery had l?een gullty of a number of offenses in addition to mere untruthfulness. I
sprved as Arbitrator for the Montgomery arbitration; and I must note at this point that Deputy
| LaFrance was guilty of much more than a few isolateé episodés of px;trutbfulness. His violations
were different in nature from those of .Deputy 'Montgomery, but that does not mean they did not
warrant serious consideration and penalty. '
" Finally, we arrive at the seventh and.ﬁnal el¢nien_'t of just cause, namely whether the
degree of Qimipﬁne administered was reasonably related to the seriousness of the proven
‘offenses, and here this case becomes very co_mﬁ_lex indeed. Termination is an exireme rgm}edy,
though the County exhausted all available alternate and Iesser remedies in the semce of
_impfoﬁng the Deputy’s béhavio; before mmﬁng to this extremity. Itis true that Deputy
- LaFrance had positive work history prior tc; the deterioration of his performance, but ﬂnat history
is not sufficient grounds for the Cdunty fo maintain his employment in the face of his more .
recent and thoroughly bizarre bebavior. The Guild argues that Deputy LaFrance is entitled to B
some degree of nﬁtigaﬁoﬁ due to the conspiracy that was waged against him by Lieutenant

- Harris, as well as the mental and_ physical impairments he was suffering from at his time of

discharge. Each of these arguments is discussed below.
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Was There :; Conépiracy? _
Central to.the testimony of Deputy LaFrance and the Guild’s argument was the beliefina
conspiracy to terminate Deputy LaFrance due to his investi gations into Lieutenant Harris’s
relationship with “Roxanne’s,” which, for purposes of a_réument, 1 assume to be a front for
'i)msﬁtuﬁon activities. A‘t various times Dep;zty LaFrance indicated that L-ieutenant Hariis,
Lieutenant White, Chief Dgﬁs, and Undersheriff Bonneville anfl others were engaggd in a wide-
. fanging aftempt to discredit him and remove him from his position in the Kitsap Cdunty Sheriffs
Office. Deputy LaFrance clearly believed that this wide-ranging conspiracy was due to his .
investigations into Roxanne’s, as well as his work in the field of child pomography. However,
’ ihé record contains no instances of Licutenant Whitq, Chief Davis, énd Undersheriff Bonneville
being a:éything but haéd working public officials concerned t;nly with the public good. Chief
.Davis in particular showed a great deal of empathy for Deputy LaFrance, and the Chief’s
approach to the entire matter was characteziéed by compassion and restraint. - -
More problematic is the testimony concerning i;ieutex;ant Harris, who subseque;ntly '
* resigned from the KCSO while hé was being .invesﬁgatéc'i for selling stt;len property. Harris did:
* have a relationship with one of “Roxanne’s” associates, and there was ample testimony that he
did not like Deputy LaPrance. .While xouch of Deputy LaFrance’s “conspiracy theory” is
fanciful (i.e., that the computer-illiterate Harris managed to plant pornographic images among
Deputy LaFrance’s backed up oémputer files), I do believe some of its elements to be true.
Specifically, I believe that a recérd supports a finding that: ‘
I. . Harmis did not like Deputy LaFrance,

2. Harris punished officers by assigning them extra work,
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3. Han‘is assigned more cases to LaFran.ce than to certain other deputies,

4. Harris never adqquately tramed Deputy LaFrance in his Detective duties, -

5. Harris removed the “Roxanne’s” file from the KCSO property room in Januar); of

2001,

6. | A Harris suffered from an extremely poor memory, and often could not remember cases
thai:.he~ had assigned to his Deputies,

7. Harris had little understanding of the .acM caseload bemg managed by any of the
I_)ete_ctives;, . '

8. Haris failed to recognize Deputy LaFrance’s strange behavior as a sign of ﬁeﬁtal and

: bhysical impairment. .

‘The record is clear that Harris did not like Deputy LaFrance; however, one would'think that

Harris would have been ecstafic to have LaFrance out of his Divisi(;n and that had no

apparent reason to seek LaFrance’s termination, Liqutenant Harris was a poot poliée officer

and a sub-standard supervisor; however, Deputy LaFrance was not the victim of a

' ;:onspiraéy, but was terminated due fo his inability to perform his job and his bizarre,

behavior.

Should the Discharge be Modified Due to LaFrance’s Disabilities?
o .At the hear‘iﬁg the Guild called Antone Pryor, Ph.D., a psychqlogist, to testify
', cpnceming LaFranc.e’s mental health conditions and how they may have caused his misconduct.
' sz. Pryor, who is not 4medica1 doctor, testified as to Dt;puty' LaFréncé’s mental and physical
impairments at the time of his discharge. The County on cross-examination demonstrated that

Dr. Pryor did not receive a referral for Deputy LaFrance until June 2003, and that the only
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medical records Dr. Pryor reviewed were from the years 1983, 1986, and 1993 through 1995.
F.urtﬁer, Dr. Pryor admitted that he knows of no treatment or evaluation of I@Franw between

. 1995 and 2001 when LaFrance was in bctcctives and admitted that he did not review any
documentation in connection with LaFrance’s termination. The only information that Dt, Pryor
relied on in his diagnosis was LaFrance’s “subjective c;{periencc.”

The parﬁe§ agree that in early 2002, when the arbitration was first rescheduled, Deputy
Y.aFrance had a heart attack that required surgery 'and the insertion of a stent in one of his
arteries. This heart attack oceurred almost eighteen months afier Députy LaFrancé’s suspension.
The Employer correctly argues that disability laws do nc;t support the Guﬂfi’s request that the

- Asbitratorrescind the discipline as an accommodation for a health condifion occurring well after
the acts of misconduct themselves, and fhat if LaFrance wanted the County to t.ake his health into
consideration in responding to his misconauct, it was iixcumﬁent on LaFrance to disclose the
health problems and seek accommodation. As stated by the Employer in its 'brief:

The law is clear that an employer is not required to speculate as to the

existence or extent of an employee’s disability, or as to the employee’s desire

for an accommodation. E.g., Hammon v. DHL Airways, Inc., 165 £.3d 441,

450 (6th Cir. 1999). Rather, the burden is on the employee to disclose any

- disability that is not obvious, and to ihitiate communications with the
employer yegarding potential accommodations.”
There is no dut'y onan employer to attempt to discover health conditions that are not
. obvioﬁs. However, one must examine the facts in ﬁﬁs case to determine fvhether the Employer

knew ot should have known of the employee’s disabilities.™ Should Licutenant White, Chief

* Davis, and Undersheriff Bonneville have known of Deputy LaPrance’s health conditions?

- Probably not; each of the individuals listed above had limited contact with the Grievant and only °

 Bmphasis added by the arbitrator. o

1t should be noted that the normal burden of proof is inverted in this matter due to the nature of Tabor arbitrations.
The employer has the burden to show by clear and convincing evidence that a reasonable employer would nqt have

known of the employee’s alieged disabilities. Had the burden been reversed my findings would have been different.
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: -interacted with him in s,ituajtions in which is béhavior would normally appear odd due to the
-stressful nature of the proceeding (i.e., a Loudérmil? hearing 01; disciplinary interview). |
More problematic is Lieutenant Hartis, who was dealing with Deputy LaFrance on a
. daily basis for more than a year and was his immediate supervisor. In hindsight, anyone
reviewiﬁg Deputy LaFraﬁce’s performance can see an individual suffering from some form of
1:;1ental illness, or as the Guild attorney phrases it,‘ “erratic and unusual conduct.” Detective
' I;aFrance’sinability to followﬁmough on simple orders is not an i.ssue that first surfaced in
December of 2000. The record is clear that at least as far back as the. Spring of 2000, and
- perhaps far earlier, LaFranice was exhibiting bizarre work habits; his inability to gét anydhing
" done, his paranoid view of his sﬁpervisors (although partially justiﬁégl in the case of Harris), his
feelings of j:érsecuﬁon, his need to Work extra hours off-the-clock, and his fixation on child
pormography cases and his need to protect children were all either unusual behaviors or were
distortions or exaggerations of oﬂlerwis.é no@ﬂ behavioi's. Yes, LaFrance engaged in serious
acts of n;isco:nduct that warranted his &iséharge from employment as a deputy sheriff; however,
almost any other supervisor in Kitsap County would have recognized the Grievant’s mental
health issues and referred him for a fitness-for-duty exam prior to] anuary 2601 . Lientenant.
Harris, for whatever reason, seemed incapable of dealing with the Grievant aﬁd his issues.”
. The Couaty argues that an eml;loyee has a duty to request an accommeodation and does
niot have the Iuxury of v.vaiting to get fired and then requesting a second chance due to their
‘undisclosed disability. Normally I would agree with the County and the cases its attorneys cited.

However, 1 believe that the case at hand is distinguishable from cases cited by the Employer

73 1t is fair to note that reasonable minds could differ as to interpretation of Deputy LaFrance’s behavior; for instance
what the employer describes as the grievants “dodging, equivocal and double-tongued responses to questions about
case reports, files, property and evidence” during the hearing could also be described as the wandering incoherent
answers of an obviously ill ex-employee. .
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sinée those dealt with employees who léxew of their own disabilities. I believe that the evidence
as a whole indicates that Deputy LaFrance had no idea of the medical ptoblems he was suffering
‘fmm until well after his termingﬁon.' In the instant case we have a disability that should have
been appareﬁt to his co-workers, yet due to the nature of the condition(s) is undetectable to the
afﬂic?ed individual.”® The Employer has failed to show by clear and convincing evidence that
the penalty was apprepriate for an employee who was clearly suffering from serious health

problems.

| ‘Burden of Proof

Comi:licaﬁng this case is the 1ssue of the burden of proof. As discussed abovc, this
arbitrator ascribes to the }:)osition that:

The imposition of a lesser butden than clear and convincing proof fails to give -

consideration to the harsh effect of summary discharge upon the employce in
“terms of fisture employment.” .

" However, in this case the Employer was able to show by a simple preponderance of the evidence
. that the remedy was appropnate U tilizing  the lower standard that applies in non-discharge cases
- the Empioyer may impose a final writien war,ﬂing on Deputy LaFrance.

' Returning to the issue of the 51gmﬁcant commonalities among the many charges leveled

., against Brian LaFranoe, it should be noted that the cnucal and common components are:

1. Untruthfulness,

‘ 2.‘ Incompetent Perfofmance, and,

% The facts in this case are the inverse of most of the cases on this subject, in which the employee is aware of his/her

condmon and the employer is ‘oblivious,

- "7 General Telephone Co. of California, 13 LA 531, 533 (Rlchman, 1979). Seealso: Atlantic Southeast Airlines,
Inc., 101 LA 515 (Nolan, 1993) (using clear and convincing standard); J. R, Simplot Co., 103 LA 865 (Ti ilbury,

1994) (same); Collins Food International, Inc., 77 LA 483, 484-485 (Richman, 1981) (same¢). The Employer bears

this burden of proof both with respect to proving the alleged violation, and with respect to demonstrating the

appropriateness of the penalty. Pepsi-Cola Co., 104 LA 1141 (I-Iockenbeny, 1995)
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3V Faﬂure to Follow Rules and Directives.
Had there been only a couple of episodes of untruthfulnws, incompetent behawor and. dxsregard
for rules on the part of then Deputy. LaFrance, I strongly suspect the County would hf'ive imposed
a different and lesser level of discipline. The issue, as I stated at the outset of this Decision, is
whether the County had just cause to discipline Deputy LaFrance. ';‘he County has shown by a
preponderance of the evidence that it had just cause to issue three separate final written warnings

to the Grievant.

Remedy
Smce the Grievant was not fit for duty at the time of his discharge, he should be made
whole by retroactwely placing him in the position that heé would otherw:se have been in.
. Specxﬁcal!y, Deputy LaFrance should be allowed to access any benefits that an officer in good
standing could have accessed as of his date of discharge including sick leave, disabiﬁty benefits,
" orany c;ther bengﬁt pfovidcd to disabled'emplgyees covered by tlns Collective Bargaining
. Agreement. Since Deputy LaFrance wés (and possibly still is) incapacitated he is not entitled to
back pay per se, but ﬁnay keep any Unemployment Insurance benefits for which he is ﬁonetarily
eligible. |
‘ The Grievant should also be allowed to return to full duty upﬁq passing independent
‘psycholdgit;al and physical ﬁtnws;for-dﬁt)' exams as normally utilized by the Eniployer; The
retroactivity of the retumn of the Grievant to regular status ]S not an issue in this case due to the

lengthy continuance requested by the Guild and necessitated by Deputy LaFrance’s heart attack.
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VIIL. CONCLUSION
The grievance is granted in part and denied in part. The County;s aBegaﬁons of
misconduct by former Dcimty Brian LaFrance are upheld but th; penalty imposed is reduced to
three final written warnings.
A IX. AWARD
. The grievance is granted in part and denigd in part, K:tsap County has met its burden of
proof in showing that Brian LaFrance was disciplined with just cause. The discharge of the
Grievant is rescinded and he is allowed a@ws to any benefits available to disablgd employees as
of his date of'disciiarge. TFhe Employer may impose final Written Warnings for Untruthflness,
Incompetent Performan:ce; and, Failure to Follow-Rules and Directiveé. .
. Since neithéx: party prevailed in this matter all fees and expenses charged by the
. Arbitrator shall be borme equally b.y Kitsap County and the Kitsap County Deputy Sheriff’s
Guild pér Section F (Grievance and Asbitration Procedure), 3. (Grievance Procedure), d. (Costs

. of Arbitration) of the Collective Bargaining Agreement.

.

David Gaba, Arbitrator
. July 17, 2004 '
- . . Seattle, Washington,

i oe
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No, 34321-5-1

COURT OF APPEALS, DIVISIONII,
OF THE STATE OF WASHINGTON

KITSAP COUNTY DEPUTY
SHERIFF’S GUILD; and '
DEPUTY BRIAN LAFRANCE
and JANE DOE LAFRANCE,
and the marital community
composed thereof,

. Appellant/

Cross-Respondent,
v.

.KITSAP COUNTY and
KITSAP COUNTY SHERIFF,

Respondent/
Cross-Appellant

MOTION TO PUBLISH

Kitsap County and Kitsap County Shefiff, parties to'this appeal, -

- move pursuant to RAP 12.3(¢) to publish the opinioﬁ of the Court filed on

June 26, 2007.
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GROUNDS AND ARGUMENT
IN SUPPORT OF PUBLICATION

We are aware of no published decision of a state of Washington
appellate court reviewing an arbitration decision undera cons?imtional
writ of certiorari where the issue was the legality of reinstatement of a
- deputy sheriff who had violated his dutiés to the public. That
reinstatement of a deputy sheriff with a proven record .of dishonesty and
incompetence might yiolatc? public plculicy was, before the Court’s opinion,
at least unsettled if not 2 new question of law. '

. Nor does the Court’s opinion invelve the applicaiﬁon of a well-
establisheq legal rulg to circumstances that tile rule clearly applies to. The
rule 'e;stablished by the court was not a rule that was beyond reasonable‘
dispute. . |

Considering the extremely limited standard of review for
arbitration awards, Clark County PUD No. 1 v. Int’l Bhd. of Elec.

. Worker.'s, Local 125, 150 Wn.2d 237, 246, 76 P.3d 248 (2003), another
opportunity to proyide: precedential guidancé on the question answered by
the Court may not present itself again for a long time.

Unpublished opinions have limited exposure; often only the
litigants in the case and institutional practitioners read them. Publication

" of the Court’s decision will Iikely provide guidance to courts reviewing




* arbitration decisions présenting similar issues. Publication will provide
guidance to arbitrators reviewing grievances of deputy sheriffs discharged
for conduct similar to Deputy LaFral;ce. Pﬁblication will likely promote

‘judicial economy and efficiency by reducing or eliminating similar
applications for writs of c.ertiorari. I;ldeed,' pﬁblication of the Court’s
opinion may serve to reduce the number of labor arbitrations where the
issues aré similar fo the one presented to the arbitrator in this case.

. The opinion-of the Court is impprtazit; not only to these parties, but
to law enfofcement officers throughout the state of Washington, and to

" members of the public concémed abc;ut the integrity of law-enforcement

officers in this state. Pubiic oﬁiéials and employees in Washington are

expected “to perform their public responsibilities in accordance with the

. highest ethical and moral standards and to coﬁduct the business of the state_

only in a manner that advances the public’s interest.” Hubbard v. Spokane

County, 146 Wn.2d 699, 712, 50 P.3d 602, 669 (2002), guoting Laws of
1994, ch. 154, §§ 1 and 121, Publication of the Court’s opinion will alért

public officials and employees to these standards, and provide assurance
" to members of the public that such standards exist-and will be enforged.
CONCLUSION
For the foregoing rcasoné, Kitsap County anci Kitsap County

Sheriff respectfully request publication of the Coust’s decision.




Dated this 13th day of July, 2007.

RUSSELL D. HAUGE
Kitsap County Prosecuting Attorney
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‘WSBA'No. 17
Chief Deputy Prosecuting Attomey
Attorneys for Respondent/ Cross-Appellant
KITSAP COUNTY and
KITSAP COUNTY SHERIFF
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DECLARATION OF SERVICE

The undersigned certifies under penalty of perjury under the laws of the
State of Washington that I am now and at all times herein mentioned, a
resident of the state of Washington, over the age of €ighteen years, not a party
to or interested in the above-entitled actlon, and competent to be a witness

herein,

On July 16, 2007, 1 caused to be served the above document,'enﬁtled
MOTION TO PUBLISH, in the manner noted upon the following:

George E. Merker, TIT
CLINE & ASSOCIATES
. 1001 Fourth Avenue, Suite 2301
Seattle, WA 98154 )
Attorney for Appellant/Cross—Respondent

[ ] ViaU.S. Mail
TX] Via Email: GMerker@clmelawf rm.com
i X 1 Personal Service

Pamela Loginsky

Washington Association of Prosecutmg
Attomeys .

206 10th Ave SE

" Olympia, WA 98501

Interested Third Party

[} ViaU.S.Mail

X ] Via Email: pamloging APLOSecutors.or

Brian and Jane Doe LaFrance
c/o George E. Merker, LI
CLINE & ASSOCIATES

1001 Fourth Avenue, Suite 2301
Seattle, WA. 98154

[ ]ViaUs. Mail
[X] ViaEmail: GMerker@clmelanfm com -

X 1 Personal Service

Howard M. Goodfriend
EDWARDS, SIEH, SMITH & GOODFRIENDS
1109 First Ave., Ste. 500

' Seattle, WA 98101-2988
. (206) 624-0974

Interested Third Party

[ 1ViaU.S. Mail

X 1 Via Email: Howard@washingtonappeals.com

[ 1 Personal Service

I declare under penalty of perjury under the laws of the State of Washington

that the foregoing is true and correct.

- DATED this 15th day of September, 2006, at Port Orchard, Washmgton

(. (Hf}m @],ar yan )

CARRIR BRUCE, Legdl Assistant
Kitsap County Prosecuting Attorney
(360) 337-4814
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

_ DIVISION NO. 1L
NO. 34321-5-11
"KITSAP COUNTY DEPUTY SHERIFFS .
GUILD, - _ ] . .
. . Appellant/Crdss—Rmpondent, THIRD PARTY MOTION TO
v. . o PUBLISH OPINION
KITSAP COUNTY,
Rsspondmt/Cross;-AppeHant.

1. IDENTITY OF MOVING PARTY _
- The Washingfon Association of Prosecuting Attorneys, by and through its attorney,
Pamela B, Loginsky, asks this Court for the relief designated in Part If of this motion,

I STATEMENT OF RELIER SQUGHT

- Pursuant to RAP 12.3(¢), the Washington Association of Prosecuting Attorneys

" ("WAPA") respecifislly requests that the Court publish its June 26, 2007, opinion in Kitsap Cozmgy

Deputy Steriffs- Gwld v. Kitsap County, COA No. 34321-5-11, in its entirety,
IOo. APPLICANT'S m:!:EREST
The Washington Association of Prosecuting Attorneys ("WAPA“) represents the
elected prosecuting attomeys of Washmgton State. Those persons are responsible by law for tlw

prosecution ofall felony cases inthis stateand ofall grossmisdereanors and misdemeanors charg,efi

- understatestatutes. Those person arealso the legal advisor to the thirty-nine elected county sheriffs,

 WAPA is interested in cases, such as this, which will enhance public confidence in

police officers. Undersigned counsel has surveyed the various counties hasreceived overwhelming '

WASHKINGTON ASSOCIATION OF *
PROSECUTING ATTORNEYS
205 10TH Ave. SEE.

" THIRD PARTY MOTION TO PUBLISH OPINION -- | o0y 1532175 Fax 36 79983
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support for the instant motion to publish. Representatives of the Prosecuting Attomey in Benton
County, Cowlitz County, Dou glas County, King County, Kittitas County, Okanogan County, Pierce
County, and Spokare County all urge publication of this motion. Some of these representatlves
mdxcated thatsimilar arbitrator’s rulings had been issued in their communities in the past. No county
prosecutor s office has expressed any dissent to this motion to publish.

In addmon to the counties listed above, legal advisors for the Spokane City Police

Department, the Seattle City Police Depariment, and the Bellevue C;ty Police Départment also :

advised mdersxgned ‘counse] that publication of this opinion would be of benefit to their client.
IV. RBAS PUBLICATION ISNE SARY
Prosecuting attoreys havea constitutional obhgauonto adwse defendants of material

) exculpatoty evxdence. See generally Brady v. Maryland, 373 U.S. 83, 83 8. Ct. 1194 10L. Ed. 24
. 215(1963). This obhgatwn even extends to information that is known to the pohce but not to the )

prosecutor Seegenerally Kylesv. thtley,514U S.419,1158.Ct. 1555 1311, Bd.2d 490 (1995).
This’ obhgatlon continues long after the conviction has been obbamed. In re Personal Restraint

" Petition of Gentry, 137 Wn.24d378, 397 n. 9,972 P.2d 1250 (1999).

Police officers arc advised of the reqmrements of Brady during their initial academ)'

: trammgs and in continuing legal updates. Police officers are repwtedly informed that the sanction

forlying or engaging in acts of deception will generally be termination as sustained findings of this
type of misconduct will significantly reduce, their effectweness as witnesses. Pubhcatm" nf tbis
opinion would provide an object lesson to otﬁcers - SEREAN - :

Public concem regarding officers who are less than forthnght is cunenﬂy being
paraded across the pages of the Seattle Post—Intelhgencer and the Seattle 'I‘unes Publication of this
opinion will assist the public in undersmndmg some of the barriers that existto disciplining nFﬁce}‘*
and will demonstrate to the pubhc the senousncss Wik Which prosécutors take their obligations
undeerdy '

V. CONCLUSION _
" Forthe reasons stated above, that portion of the Court's decision of June 26, 2007,
which indicated that the opinion would not be published should be stricken, and the opinit;n should

WASKINGTON ASSOCIATION OF
PROSECUTING ATTCRNEYS

206 19TH Ave. SE.,

THIRD PARTY MOTION TO PUBLISH OPINION - 2 - (o600 1332175 FAX 0601 1388843
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be included in the official advance sheets,

Respectfully submitted this 2nd day of July, 2007.

PAMELA B.LOGINSKY
WSBA NO. 18096
* - Staff Atiorney

THIRD PARTY MOTION TO PUBLISH OPINION -- 3

WASHINGTON ASSQCIATION OF
PROSECUTING ATTORNEYS

206 10TH Ave. S.E.

Olympis, WA 92501
(360) 7532175 FAX (360) 753-3943
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2 . JUL 13 2007
3 | K OF GOURT OF APFEALS DIV [
. ' GLER TATE DF WASHINGTON
5
5 IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
3 DIVISION NO, Il

. KITSAP COUNTY DEPUTY SHERIFFS GUILD, |  NO. 34321-51
s | Appellant / Cross-Respondent, THIRD PARTY MOﬁON TO

. PUBLISH CPINION
101 Y '
11 | Kitsap County,
L 12 Respondent / Cross-Appellant.
B I IDENTITY OF MOVING PARTY
14

The Washington- State. Agsociation of Municipal Attorneys (WSAMA), a Not-For-Profit
15 : :
: m. ‘Washington Corpotation, by and through the undessigned Daniel B, Heid, City Attorney for the

. City of the City of Auburs, Washington and Chair of the WSAMA Axicus Comumittes,

15 | respectfully moved the Court for the relief designated in Part 1 of this Motion.
19 : I, STATEMENT OF RELIEF SOUGHT

% Pursuant fo Rule 12.3(c) of ti‘m ﬁules of Appéllate Proceduce (RAP), WSAMA requesfs
| that the Cout publish its decision in Kitsap County Deputy Sheriffs Guiid; and Deputy Brian
L Lafrance and Jane Doe Lafrance, and the marital community composed thereof,;Appellan't/Crossn

“ Respondent, versus Kitsap County and Kitsap County Sheriff, Respoudent/Cross-Appellant,

24.
) o8 Cause Number 3432]-5-11, dated Tune 26, 2007.
"""" ' ‘ . CITY OF AUBURN
26 | THIRD PARTY MOTION TO PUBLISH . Legal Department
.- 25 West Main Street -

Page - 1
27 & Auburn Washington 98001-4998

(253)921-3030 FAX (253) 931-4007 -
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1 o I MOVING PARTY"8 INTEREST

2 WSAMA represents ﬂ;e city and town attorneys and prosecutors of the almost threc
hundred cities and towns in the State oif Washington, ranging in population from Seatile, with
almost six hundred thousand people to Krupp, with a population of ab;zut sixty, The aftorneys
for the state’s cities and towns are responsible for prosecuting non-felony violations of the law
occurting with in fheir corporate boundaries and representing the police departments and police
g | officers of their cities and towns. These officers in tum work not only with their city and town
. 9? attorneys and proscdutors in pgosecuting non-feJonies,. but also withlthe prosecutors of the
10 | counties in which they are located on felony prosecution cases,

1 With that, the United States Constitutional imposes a duty on prosecuters fo discloge

evidence favorable to accused. The United Stiftes Supreme Couvrt in Brady v. Maryland, 373

13 : .
" U.S. 83,83 8. Ct. 1194, 10 L. Bd, 2d 215 (1963), held that the suppression by the prosecution of
45 | evidence favorable to an accused on request violates due process where the evidence is material

16 | €ither to guilt or to punishwent, irrespective of the good Faith or bad faith of the prosecution. In

17 | the case of U, 8. v. Agars, 427 U.5. 97, 96 S. Ct. 2392, 49 L, Bd. 2d 342 (1976), the Supreme
18 | Cowrt explicitly extended fue principle of Brady to the due process clause of the Fifth

¥ | Amendment to the Constitution, and the Court held that 2 prosecutor, has a constitutional duty to

20 .
volunteer exculpatory matter to the defense, even in the absente of a specific request for “Brady

21 :
: matetial,” and the Court addressed the standard of materiality thaf gives rise to the duty to
22 .
2 disclose Brady evidence. Subsequently, the Supretme Court beld in U.S. v. Bagley, 473 U.S. 667,

| 105 8. ¢t 3375, 87 L. Ed. 2d 481 (1985), that evidence is imaterial for Brady putposes if

." ) o5 | reasonsble probability exists that, had the evidence been disclosed to the defense, the result of the

: . , CITY OF AUBURN
26 | 'THIRD PARTY MOTION TO PUBLISH . Legal Depatiment
Page -2 25 West Muio Sweet
.27 : Aubum Washington 98001-4998
(253) 931-3030 FAX (253) 9314007
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1 | proceeding would have been different.

-2 As the Court recogxﬁzed in its decision, the need for police to testify honestly is a public

3 policy issue. If a police officer were to lie — a3 was the case in the matter at hand, that dishonesty

, 4. u-igggrs a Brady isstie every time the dishonest police officer would ﬁave to tcstify. in support of a

: "crimingl case. "The whole integrity of the criminal justice system miandates that police officers

7 ' testify and act bonestly in the .perfo:mance of their official duties. This is such a crucial ;‘acet of

. .g | the criminal justice system. that law enforcament agencies cannot afford £o have dishonest police

9 | officers investigating and testifying in criminal cases, and sdciaty likewise camnof — should not

10 | Kave to contend with that - if it is to have any confidence i ifs courts and the criminal justice

lls!

tz § ‘ :
It is distressing that the heating examiner was sble to overlook: such scricus honesty

13 :
_— igsues, and while this Court’s reversal of the hearing examiner’s position was absolutely

(s | @ppropriate, the issues are significant statewide and deserving to be recognized in a reported
16 | decision. It is appropriate for Jaw enforcement agencies and for future hearing examiness to
- 17 | recognize thie public policy issues and to be able to fully xely upon the principles of law espoused

1B | in this Court’s decision. - |

I V. CONCLUSION |
20 S ‘
For the above reasons, WSAMA. respectfilly requests that the Coourt’s Juae 26, 2007,
21 : ’
:decision be published.

22 .

” * Respectfully submitted this 13" day of July, 2007.

24- -
SN s - : Dariél B, Heid, WSBA# 8217, Attorney for WSAMA

""" ' - CITY OF AUBURN
- 26 | THIRD PARTY MOTION TO PUBLIS . Legal Depattment
Page - 3 : N 25 West Main Street
27 Auhurn Washington 98001-4998

(253) 931-3020 FAX. (353) 931-4007
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1 _ : CLERK OF Covr OF A
- STATE OF W "
2 - CERTIFICATE OF SERVICE
3 o - .
. L < » hereby certify and declare under penalty of

pe;;iufy under th_c laws of the State of Washington, that on the date below sot Forth, I delivered
" g | atue and cortect copy of the Thitd Party Motion to Publish Opinion aud the nofice of
7 | Appeatance, of the Washington State As.soci'ation of Municipal Atiorneys, concerning the

§ |' above entitled matter to;

? George B. Merker T - Jacqueline Moore Aufderheide -
10 Mezker Law Offices Kitsap County Prosecutor’s Office, Msc 35A
P.O. Box 11131 614 Division Street -
1 Bainbridge Islands, WA 98110-5131  Port Oxchard, WA 98366-4691

12 | by: [[] personally serving on

i3 «‘ .
. Zfepnsiﬁng in the U.S. Mail, postage prepaid, to the above address.
14

15 1 delivering to ABC Legal Messcnger Service for delivery to the above address.
e [] depositing in City of Avburn Public Defender Box at Aubura City Hall
© 17
’ ther __
18 D °
19 SIGNED at Aubutn, Washington, tlus/ 3 day of % 200%
" :
21
2% . Signature
23
. 24
) ) 28
‘ CITY OF AUBURN
2% | THIRD PARTY MOTION TO PUBLISH - Legal Department
Page -4 25 West Main Strect
z : Auburn Washingion 98001-4998

{253) 931-3030 FAX (253) 931-4007
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Na. 34321-5-)

COURT OF APPEALS, DIVISION i,
OF THE STATE OF WASHINGTON

KITSAP COUNTY DEPUTY
SHERIFF'S GUILD; and

" DEPUTY BRIAN LAFRANCE NON-PARTY MOTION TO
and JANE DOE LAFRANCE, PUBLISH
and the marital community
composed thereot,

Appellant/
Cross—Respondgnt,

V.

KITSAP COUNTY and
' K_ITSAP COUNTY SHERIFF,

"Respondent/
.Cross-Appellant

1. Identity and Interest of Moving Parties,

The moving parties are Howard Goodfriend, of the law firm
of Edwards, Sieh, Smith & Goadfriend, PS.; and Mark Hutcheson,
of the law firm of Davig Wriéht Tremaine, LLP.

1

62/18
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Mr. Goodfriend is an appellate attomey representing several

PAGE B3/18

lnsbtuﬂonal and goverrmental employer-chents that are parties to

who represents employers in negotiating, administering, and

_enforcing collsctive bargaining agreements, including the arbitration

of grievancas under collective bargaining agreements.
2. Relief Requested. ' '

The moving parties seek publication of the. court’s opinion in
the znstant case, pursuant to RAP 12,3(e). A copy of the declsion is
attached as the appendux to this motion,

3. Grounds for Relief and Argument.

This court’s decision establishes inﬁpmtant precedent
regarding the public policy exception to the finality of arbitration
decisions interpreting collective: bargaining agreements. Predicting
how an érbilratcr may rule or whether a court will enforcs a labor
arbitrator’s decision is an extremely difficult enterprise. Publication
of the court’s decision wil provide much needed guidance to
practitioners in this area of the law, reducing i[t:gat:on burdens
lmposed on parties 1o collective bargammg agreements, as well as
on the courts, which ultimately must enforee those agreements and

arbitrators' decisions interpreting them.
2

 collective bargaining agreements. Mr, Hutcheson s a labor lawyer
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.By finding explicit and well-definad principles of public policy
under Washington state faw, the court's decision clarifies thét a
court should refrain  from enforcing an  arbitration  decision
interprating a collective bargalning in a manner that would require

the employer to violate its duties to the public as established by the

" PAGE B4/18

Legislature. This court's unpublished decision clariies Washington

law and is of substantial interest to Washmgton employers and their
counsel. RAP 12, 3(e)(4), (5).

Few Washington cases address the courfs authority to

bargainingl agreement, and those that do so, address the issue dnly
in dicta. See, e.g., Local Union No. 77, intern. Broth. of Elec.
Workers v. Public Utility Dist. No, 1, Grays Harbor Couhty 40
Wh. App. 61, 67, 696 P.2d 1264 (1985) (acknowledging that pubhc

. Tefuse fo enforce an arbifrator's decision Interpreting a collective

pol‘cy is a ground for refusing to enforce a collective bargalnmg '

agreement,” but rejec:tmg amployer's pub!ic palicy argument in

oppasing motion to compal arbitration as premature}. Even the

federal courts, which routinely consider enforcement and objections

to iabor arbitration decisions under federal Jabor law, 29 USC §
185(a), rarely address the public policy basis for ?efusing fo enforce

an atbitrator's decision under a collective bargaining agreement.
3 .
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See, 6.9, Eastem Associated Coal Corp, v. United Mine
Workers of America, 531 U.S. 57, 121 S. Ct. 462, 148 L. Ed. 2d
_354 (2000) (discussed in Opinion at 10-12).
. The Legislature subjects both public and private employers
to an increasingly complex set of statufory abligations resulting in
humerous affirmative duties to the general public, By holding in this
case that the arbitrator erred in interpreting a collective bargaining
agreement in a manner that contravenes “a palice officer's duties to
the public” as established by statute (Opinion at 11), the court has
‘addressed the public policy exception in @ manner that will provide
- guidance to arbifrators and the superior courté. as well aé ta
employers, labor uhions, and their counsel.
4. . Conclusion.
This court should publish its decision under RAP 12.3(g).
DATED this L’é&y of July, 2007.
o EDWARDS, SIEH, SMITH

WSBA No. .<’ 5

. 1108 First Avenue. Suite 500
Seattle, WA 98101-2988
{206) 624-0974

4
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DECLARATION OF SERVICE
M

: The undersigned declares under penalty of perjury, under
the laws of the State of Washington, that the following is frue and
correct: . ' :

- That on July 13, 2007, | arranged service of the foregoing
Nen-Party Motion to Publish, to the court and to counsel for the
partles to this action as follows:

Facsimile
Office of Clerk o
Court of Appeals - Division || 2L g %ssﬁgﬁer [f"m dal
850 Broadway, Sulte 300 —_ Overnight Mail
Tacoma, WA 98402 -
imil
George E, Metker Ii faaegg::er
Merker Law Officas ""} U.S. Mait
- |P.O. Box 11131 Overnight Mail
| Bainbridge, WA 98110-5131 - ]
Facsimile
Brian La France - T Maecssster:ger [next day]
c/o George E. Merker o U.S, Mail
Cline & Associates - Overnight Mail
1001 Fourth Ave., 8uite 2301 - '
.| Sesttle, WA 98154
imile
Jacquelyn Aufderhelde ~= ;a:sséemr:ger
Kitsap County Pros Office e U.S. Mail
glﬁ Sgr?sion ot — . Qvernight Mail
Port Orchard, WA 98366-4691

' PATED at Seattle, Washington this 13% day of July, 2007.

e DN
Tara D Friesen
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
KITSAP COUNTY DEPUTY SHERIFF'S | - . No. 34321-5-1T
GUILD; and DEPUTY BRIAN LAFRANCE
and JANE DOE LAFRANCE, and the marita]
commmty composed theraof,
Appel!ant/Cmss-Réspandeﬁt,

V.

KITSAP COUNTY and KITSAP COUNTY UNPUBLISHED OFINION -
SHERIFF, T -

Regmdexrﬂ(’)mss-éggellant.

PENOYAR, J. — The Kitsap County SherifPs Office (the Sheriff) tetminited Deputy

" Brian LaFrance for tmtmthﬁ.zlness and erratio behavior, LaFrance agd the K.ltsap County Deputy
Shenﬁ‘s Guild (the Guild) filed a gnevance against his termination. The parties entered into
atbitration, in accnrdauce with then' collective barga.mmg agreement. The arbitrator agrecd that
LaFrance had repeatedly been unimthﬁ.\l but decided that Kitsap County (the County) could not
establish by clear and convincing evidence that tennmaﬁon wes the proper form of chscxplme It

" oxdered the rescission of LaFrance’s discharge and stated that LaFrance could retom to full duty
if he passed physical and psycholog:cal examinations, Ultimately, LaFranoe did not feel that the

County was acting to implement the arbitration award and he ﬁled a mmp]amt in superior cout.
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Prior to trial, the County filed for sumimiary judgmém,- it also filed u pétition for writ of certiorar;
tequesting review and vacahon of the arbitration award. Fmdlng that no gemmine msue of material
fact existed as to the implementation of the arbitration award the trial court granted the County’s
motion for summary Judgment, but dcmed its petmon for writ of certiorat]. LaPFrance and the
Guild appeal the grant of summary judgment to the County and ur;ge this court to grant them
summary judgment instead. The County cross-appeals, arguing that the mbitration award was -
| imenforceable, and, as such, the tnal eourt was incorrect to deny its petition for wnt of cettiotari,
 We agree that the arbitmation award was utienforceable as agamst public pohcy‘ we therefore
reverse the: trial court's denjal of writ and vacate the arbitration award.
FACTS
i " Termination
' The Shenﬁ‘; the County, and the Guild are pames to a collective bargammg agreemcnt .
(CBA) covering depty sheriffs employed by the Sherff |
Aftef increasing concerns about Deputy LaFrance’s work and beﬁa‘;rior, the Chief of
Detectiv&s, Chief Davis, seﬁt Deputy LaFrance a notice of decision and pre-fermination hearing
p on $cptember 11, 2001. The notice hsted 29 sugtained mnsconduct incidents and then' astendant
policy violations. About two months later, a Loudenmll' heamg was held, which LaFrance
attended, : ’ -
On November 29, 2001, Chief Davis sent LaFrance a notice of tetmination detaiting the

specific incidents and violations that were m:stamed against him, pursuant to the Loudermill

! Cléveland Bd, of Ediuc. v. Loudermill, 470 U.8. 532, 105 8. Ct. 1487, 84 L. Ed. 2d 494 {1985).
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hea.rmg Chief Davis sustained the mgjority of the mczdents outlined in the notice of decision and
pre-tennmahon The Sust&mcd incidents affected 13 cases and included: (1) seizure contrary to
Department pohcy, (2) failere to document cage m tecords; (3) failure to treat documents and
records according to proceduyre; (4) fa.zlure to follow orders to furn j m taterials; (5) failure to turn
in overtime slips; (6) failure to dogcument investigative activity in seport form; (7) faiture to
propetly handle evidence (4 timks); (8) lack of candor; (9) failure to sscure arrest warrant; (10)
failure o filo charges; (1) misrepresentation; (12) keeping evidenco in his tiurk (including
computer di;cs and CDs containing cbiid. pomography sud a pomagréphic'ms tape); (13)
having: an wuisecured handgun; (14) failure 1o oomplete reports (15) delay in completion of
reports and paperwoﬂc, (16) failure to ﬁle casc with federa) prosecuttors after advxsmg the »
pr05eoutmg attmneyto dmp State charges; (17) fajlure to re'nm: personal propetty to arrestes or
to admit said property into evidemce; {18) failure to properly handle paperwork; (1 9) doWnloadmg .‘
pomographic jmages onto 8 "Connty computer and u‘ausfexmg them to a Sheriff’s oﬁ‘ice
computer; (20) mishandling photo evidence and origins] reports from Washington State Patrol;
21 fallure to follow up on. an attetnpt to locate suspect; 22) m.lshandlmg ewdence, (23) faﬂure
to forward follow-up reports to records; (24) and failure to sobmit = case to the Prosecutor’s
Ofﬁce. '
The “Guild ﬁled 2 grievance challenging LaFra.nce s termmatxon on, January 10 2002,
' claiming that the termination was mot ‘supported by just canse and reqnestmg that LaFrance be
- reinstated with full back pay and benefits. The Sheriff denied the gtisvance. The Gmld then

. Tequested that LaFrance’s grievance be submitted o' the Amerivan Arbitsation Association under

PAGE 89/18
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the terms of the CBA. An arbitrator hieard the case in early 2004,
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i. . Arbitration _

The arbitrator.if'.sued its deciéion on‘ Tuly 21, 2004, It found that the applicable staudal‘rd:of

‘review was just cause — whether the employer had Just t.;ause'to terminate the employes, It
further found that the applicable burdén of proof was clear, coggmt; and .convincing evidenice,
‘r_ather thana prepondcrancg of the evidence, as the County urged.

To detormine whether the County had just cause o terminate LaFranee, the arbitrator
-loalced at seven factors: (1) whether the company gave the employee forewarning of the possiblé
disciplinary consequences of the employee’s conduct; (2) whether the comnpany’s rule was

reasonably refated o the orderly, eﬁicxent, and safe operation of the company’s business and the
performance that the employer might properly expcot ftom the employee; (3) whether, before
adm:mstenng discipline, the employer made an effort to discover if the employee did in fact
violate or dlsobey a rule or order of managcment' (4) whether the employer's investigation. was
-~ canducted fairly and objectlvely, (5) whether there was substantia] evxdenoa tha,t the employee
was guilty as charged; (6) whether the employee applied it rules, urdcrs, and penaltxcs
evenbandedly and w1thout d:scmmnatzon, and (7) whether the- degree of distipline admnustcrcd
way reasonably related to both the scnousness of the offense and the record ofthe employee in his
‘service to the employer
The arb1trat0r found that the Couuty estabhshed the first six elements by clear and
oonvmcing evidence, but not the seventh, It found the degree of discipline 10 be too harsh under
the circumstances.

Specifically, it found that LaFrance “was terminated doe to his inability to perform his job
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and his bizarre behavior” and not because he was the vietim of a conspiracy, as he cIaiméi 7
Clerk’s Papers (CP) at 78-79. HqWever, i found that the County “failed to ghow by clear and

convineing evidence that the penalty way appropriate for an employes who ﬁas clearly suffering

from serious heslth problems.” 1 CP at 82; ‘ _

The arbitrator finally foumi tlmt the Couhty showed by a preponderance of the evidence
‘that it had just cause to issue three sépmte final written watnings to Lafrwce.- It fashioned a
remedy as follows: | . |

Since [LaFrance] was not fit for duty at fhe time of hig discharge, he should be
made whole by refroactively placing him in the position that he would otherwise have been
in. Specifically, Deputy LaFrance should be allowed 1o acoess any benefits that an officer
in good standitig .could have accessed as of his date of disoharge including sick leave,
disability benefits, or any other benefit provided to disabled employees covered by this
[CBA]. Since Deputy LaFrance was (and possibly sill is) incapacitated he is not entitled:
to back pay per se, but mzy keep any Unemployment Insurance benefits for which he is
monetarily eligible. ' '

[LaFrance] should also be-allowed to return to full duty upon passing independent
psychologicel and physica] fitness-for-duty exams 4s noonally utilized by the [County].
The retroactivity of the retum of [LaFrance] to regular status is not an issue in this case

© due to the lengthy continuance requested by the Guild and necessitated by Deputy
LaFranoe’s heart attack.

1CPats3.
The arbitrator apheld the County's misconduct-allegations but reduced the ﬁenalty to three -
final mwen._ warnings.

The award stated as follows:

The grievance is-granted in part and denied in part. Kitsap County has met jts burden of
proof in showing that Brian LaFrance was disciplined with just cause, The discharge of
[LaFrance] is reseinded and he is allowed access to any benefits availsble (o disabled
employees as of his date of discharge, The [County] may impose Final Written Warnings
dor Untruthfidness, Incompetent Performance, and, Failurs to Follow Rules and
Dixectives.

PAGE 12718 -
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Because neither party prevailed, the arbitrator divided fees and expenses equally between
the County and the Guild.

The County requested reconsideration, which the arbitrator denied, and the County and
the Guild entered into settlement negotiations, The parties negotiated between Septernber and
December 2064, and LaFrance’s employment was reinstated in Octoﬁer 2004, ‘At that time, he_

‘was mfoxmed that he coulq return to ﬂ.ﬂl duty wpon jpassing independent psychological and
ph;sical ﬁtness—for—duty &xams. )

By December 2004, LaFrance felt that the County was not itaplementing the eward end
asked the Guild to seek its reinforoement. Tn March 2005; LaI;'rance was deemed physically fit to
feturn to duty, and the police rééeived & report that he was me:rtaily fit for duty on April 6, 2005,
On :April 7, LaFrance was ihstruéte& to report to wotk on Apeil 11 at which time he was assigned
to & field-training - officer for retraining. He: was removed from full duty aud placed ont *

_ adznin:isttative leave with pay three months later when the Sheriff oonc.luded that La.France was

mot fit for duty due to Brad)? concems about his ahility to testify.

* Brady v. Maryland, 373 U.S, 83, 83 S, Ct. 1194; 10 L. Ed. 2d 215 (1963) (a prosecutor mmst
release information favorable to an accused upon request). If LaFrance were to testify as a
witness in any criminal proceeding, the prosecutor would feel legally and ethically obligated under
Brady to disclose LaFrance's histoty of untruthfulness to defenise comsel,
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iil.  Trial Court
The Guild ﬁled__ a complaint in Pierce County Superior Couﬁ for breach of contract and to
enforcs the arbitration award on December 17, 20042 The County moved the coutt fo dismiss
for failura to state 4 claim, which the court denfed, The County then filed a stay zx;d petitioned
for writ of certiorari to the Kitsap County Snpenor Court. The Guild filed a motion it that court
requcstmg a change of venue, in order 1o consolidate the matter in Pierce County Superior Court,
which, the Kitsap County court granted. |
~ The Cc;unty then requested the Pierce Coutity Superior Court for leave to assert.an after-
" ari.sing couuter;:Iaim — the petition for wiit — and to 'add the Sheriff a5 a defondant. The Pieros
County coust granted tho motion despite the Guild’s oppodition. ‘The -County then sought
summary judgment on the issues in the Gmld's complaint (breach of contract, enforcement of the
sxbmuan awmﬂ and wolatlons of the federa] Fair Labor Standapds Act (FLSA) and state wage
* laws). The Guild and LaFrance filed cross-motion for suminary judgment ofi the same issues.
The tria] cc;urt found that the arbitrator had av}arded reinsmteme;it of LaFrance’s
employment effective November 29, 2001 (the date of hig discbarga), and that the award anowed
. LaFrance to access benefits that an officer in good standing could have accessed a5 of his -
d:scharge date, It also found that the arbitrator’s award did not include an award of back wages,
overtime, administrative leave pay, or any other wages, According to the trial court, the effective

date of LaFrance’s return to full duty and resumpuon of wages for hours worked was Apnl 11,

2005 (after he had been clea.red and reported for work) 'The court also noted that LaFrance was

I The complzint was later amended to include claims under the Fair Labor Standards Act and
Washington State wage laws.
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offered benefits when the County offered him an election between. reinstaterment of his leaye
benefits and payout of his leave benefits, but LaFrance never made an election. Finally, it found
that the Guild’s claim that the County breached the CBA when it did not remave letters regardmg
LaFrapee’s termination from his personnel file was a breach of cnntract claim and therefore
‘ subjcct to the CBA’s mandatory arbitratiog provisions. Holding that no genuine igsue of material
+ fact existed, fhe court granted the County’s motion for summary judgient and denied the Guild’s.
The trial court also entered an order denying the Couuty s petition for writ of cenioran,
concludmg tbat tha trial court should not interfere “with the decision-making process that the
pam:s ncgotxated and connacted to completcr ” Report of Proceedings (RP) (Dec 15, 2005) at .
The Guild and LaFrance appeal the trial cowrt’s decision pranting summary fudgment to
- the County and the Sherff The County and the Sheriff cross-appeal the trial court®s denial of
their pent:on fcr certiorari,
ANALYSIS
L Derdal of Motion for Wit ,and"Revmal of Arbitrator’y Décisi.on
The County atgues that the arbitrator exceeded hig junsdmtmn and authority under the
CBA. by requiring reinstatement of LaFrance's employment after concluding that LaFrance was
guilty of untruthfulness. In part, the County contends that the arbiteator offended pubhc policy by
reinstating LaFrance’s employment a.ﬁer finding that he wag gmlty of untrthfuiiness, We agree.
Washington pubhc policy strongly favors finality of arbitrau‘on awards, Davidson v,
Hensen, 135 Wn.2d 112, 118; 954 P.2d 1327 (1998). Accordingly, our énpreme Conrt has set
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out an extremely limited standard of review for arbitration awards, Clark County PUD No. ~! .
Tut't Bha. of Elec. Workers, Local 125, 150 Wa.2d 237, 246, 76 7.3d 248 (2003). Review of an
arbitration decision under a ccnsﬁtutional writ of certiorari is limited to whether the a:bifrétor
aote,d illegally by cxceeding its authority under the contract. Clark County PUD No. 1, 150
Wn 2d at 245. When revzemng an arbitration proceeding, an appellate court does not reach the-
merits of the case, Clark County PUD No. [, 150 Wn.2d gt 245, The doctrine of common law
arbitration states that the atbitrator is the final judge of both the facts and the law, and “no teview -
will lie for a mistake in either.” Clark County PUD No. 1, 150 Wh. 2d at 245 (citmg Dep't ofSoc
&Healfh Servs v. State Pers. Bd., 61 Wn, App. 778, 785, 812 P.2d 500 (1991))
Howcvcr, as with any ocontract, a court may not enforce a co]leéﬁve-bargaj.uing agreemc;nt
that is contrary to public policy, See w.R. Grace & Co. v. Local Untion 759, 461 U.s. 757 166,
103 8. Ct 2177, 76 L. Ed. 2d 298 (1983); & Assacrated Coal C‘orp 2 Umted Mine Workers of -
Am., 331U.8. 57,62, 121 S. Ct. 462, 148 L. Ed, 24 354 (2000), Ifthe coniract as interpreted by
.o an arbifrator violates some explicit, well-deﬁned and dominant public policy, we are not rcqmred
to enforce it. #AR. Grace & Co., 461 11.5. =t 766 (cnmg Hurd v. Hodge, 334 U.S. 24 35,68 8,
Ct. 847 92 L. Ed. 1187 (1948) and Musahany v. United States, 324 U8, 49, 66, 65 S. Ct. 442,
. 89L.Bd. 744 (1945)).
. In E. Associited Coal Corp., the Supreme Court examingd the legahty of an atbitration
award requmng an employer to reinstate a truck driver who had tested positive for mmjvam.
531 U.8. at 59-60. The arbitrator had decided thas the driver's positive d:ug' test did not amouns .

to “just canse™ for discharge, is requited by the parties’ collective bargaining agreement, 531

10
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U.8. at 60. Because the employer and the union, granted the arbitrator the authority to intexpret
theit agrcemént, the Court stated that, in order to properly consider the clajm, it must assume that
the collective bargzining agreement itself called for the :éinstlatement. 531 U.S. at 61, "Iheret"ore',
the oentral issue of the case was whether 2 contractual reinstatement requirement would render
the eollective bargaining agreement void_ s against public policy. 531 U.S. at 62.

In filat ‘¢ase, the court upheld the reinstatezpent pro'vision, finding that the public policy
against intoxicated drivers, as set out in the Omnibus Transportation Bm'ployee Testing Act of
1991, was balanced by the Amt’s equal emphasm on the pubhc pohcy of rehabilitmtion. 531 U.S,

at 64-65. Becanse the rcmstatement award was not contrary to the several policies, taken
together, the award was not void a5 agamst public policy. 531U.8. 55.
In contrast, LaFrance’s mnstatement violates several pubhc policies regarding a- polxce

" officer’s duties to the. publie. For exaple, RCW 36.28.010 requires sherifPs deputies to arrest

all persons who break the peace, defend the county against those who endanger public peace, -

execute court and jﬂdﬁ‘-‘lﬂl officer orders, and executs all wartants from other public officers. I

'uolatmu of these clear duties, LaFrance m:shandled evxdence neglected to obtam warrants, failed
o follow thxough on cases with prosecytors, and genera.uy conducted hmclf thh a lack of

candor,

. Also in contrast to £. Associated Cogl Corp., here there are no “dominant® public policies

favoring rejnstatement, LaFragce repeatedly showed a lack of eandor and mabmty to obey either

sheriff’s deparhnent policies, Washington Rules of Evidence, or direct orders from his superiors,

Put simply, LaFrance’s proven record of dlshonesty prevents him from useful service a3 a law

1l
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enforcement officer. To require his reingtatement tg 4 position of great public trust in which he

cannot possibly serve violates public policy. Therefore, we must reverse the trial court’s denial of

" the petition for writ of certiorar and vacate the arbitration award,

The balancs of the issues raised by the parties are rendered moot by the foregoing, and we

decline to address them.*

A majority of the panel baving deterrnined that ‘this opinjon. will tiot be printed in the
Washigton Appellato Reprts bt willbo file fr public record psuant 1 RCW 2.06.040 s 6o

ordered. - iy

Penoyar, J.
We concur:

Btidgewater, P.J. -

Quinn-Brintnall, J.

* The appellants included a request for attorney fees regarding FLSA and state wage lew

violations. However, the appellants did not prevail here, and their request is denied, Moreover,
neither party devoted a section of thejr opening brief to the request for attorney fees as RAP

12
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